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In response to the February 18, 2021 Staff report: 

January 2021 

PNM submitted four recommended text amendments to the IDO as part of the 2020 Annual Update 

intended to address existing inconsistencies regarding: 

• the status of the Facility Plan as a regulatory Rank 2 Plan 

 

• allowing for more renewable generation in limited locations within the city limits 

 

• safety concerns related to multi-story buildings developing too close to existing power lines 

Planning staff expressed concerns about the originally submitted language, so PNM and Planning 

Department staff met on Wednesday January 13, 2021 to discuss compromise language that Planning 

staff might be more comfortable with supporting. 

In attendance at the January 13, 2021 Zoom meeting: 

• ZEO James Aranda 

 

• Senior Planner Catalina Lehner 

 

• Senior Planner Carrie Barkhurst 

 

• Russell Brito from PNM 

Planning staff concerns were discussed, and general, compromise language was agreed upon. 

Revised verbiage was provided by PNM to Planning staff the evening of January 13, 2021 for review and 

inclusion in the EPC record. 

The January 21, 2021 staff report includes clear staff support for two of the four proposed, compromise 

language changes and inclusion of the compromise language as staff recommended Condition number 5 

(page 72): 



 

At the EPC public hearing on Thursday January 21, 2021 Russell Brito of PNM provided public testimony 

that: 

• Thanked Planning staff for meeting on January 13, 2021 to come up with compromise language. 

 

• Thanked Planning staff for including two of the four proposed text changes as part of their 

January 21, 2021 recommendation to the EPC. 

 

• Summarized PNM’s 48-hour-rule comments explaining the existing inconsistencies related to 

the IDO status of the Facility Plan (see January 48-hour-rule comments). 

At the January 21, 2021 EPC hearing, after hearing the Planning staff response, the EPC: 

• Acknowledged Planning staff’s agreement with two of the PNM amendments. 

 

• Directed staff to work with PNM to continue to work on compromise language to address the 

two items that did receive Planning staff support. 

 



February 2021 

The staff report for the February 18,2021 EPC hearing now completely discounts the proposed PNM 

compromise language changes that were discussed with Planning staff in January, including the two 

items of agreement that were clearly noted in the previous January 21, 2021 staff report: 

 

Planning staff did not contact, work with, nor inform PNM about any of its new analysis and 

recommendations against the four proposed items since the January 21, 2021 EPC hearing.  This new 

staff recommendation is provided in direct contradiction to the EPC’s public hearing acknowledgements 

and its clear direction to staff to work with PNM on further compromise language.  The new 

recommendation is based on a selective read of the IDO and its existing, inconsistent regulatory 

language. 

PNM’s response is as follows with a response to each staff report section (sans serifs): 

 



 

 

The January 21, 2021 staff analysis and positive recommendation for this important notation of the 

National Electric Safe Code (NESC) was: “Staff finds this proposed amendment unnecessary, but 

relatively harmless.”  The February 18, 2021 staff analysis now considers it a “problem” and a vehicle to 

“advertise” one Code over others.  The IDO uses the term “advertise” only in relation to signs and 

lighting.  The dictionary.com definition of advertise is: 

 

 

As described on the record, the NESC is a set of obligatory rules, regulations, and standards that are 

adopted by the State of NM and the vast majority of governments in the United States.  Planning staff’s 

use of the phrase 

“advertise” one code over the others 



This appears to imply that there is a market-based choice afforded to architects, engineers, and 

regulating jurisdictions and that notation of the NESC in the IDO gives some kind of advantage to this 

Code “over the others” when they regulate markedly different safety and development subject matters. 

As noted on the record, PNM has had to work with the DRB and site plan applicants on a case-by-case 

basis to address non-compliance with NESC requirements after applications are submitted and already 

under review (e.g. Fourth Street and Phoenix apartments).  Because of the emerging prevalence of 

multi-story buildings adjacent to existing power lines, architects and engineers are not always aware of 

important safety issues that the NESC regulates and the recommended notation is to make IDO users 

aware of the NESC.  The proposed NESC language is not to give it a market-based advantage of this “one 

code over the others”. 

Planning staff’s February analysis notes that the NESC can be addressed through enforcement, legal 

action, and checklists, but discounts that the intent of the proposed language is to make architects and 

engineers aware of this important code and its applicable standards before they begin designing 

projects so that enforcement and legal is not necessary.  Administrative checklists that reference specific 

ordinances, codes, and standards are effective if they are consistently maintained and do not change or 

drop important references to applicable regulations.  But, as previously noted on the record, 

Administrations change and checklists change, whereas there is more stability and predictability in 

language that is actually in an ordinance.  This regulatory reality does not weigh into the staff analysis. 

______________________________________ 

  



 

Planning staff provides a selective excerpt of IDO Section 1-10(A) above.  PNM agrees with the selective 

citation that may give the Facility Plan’s development standards prevalence over other provisions of the 

IDO.  But the selective citation does not tell the whole story of 1-10(A).  The full text of IDO Section 1-

10(A) states: 

f 

Please not the yellow-highlighted section that requires that pre-IDO approvals are subject to the 

procedures and decision criteria of IDO Section 14-16-6.  The intent of the proposed 1-8(E) language is 

to preserve the processes outlined in the Facility Plan (Table 1) because otherwise, new Electric Facility 

projects will generally be subject to Site Plan- Administrative processes or occasionally via Site Plan – 

DRB processes if the site is larger than 5 acres in size (e.g. substations have no building square footage).  

Based on the strict read of the entirety of IDO Section 1-10(A), the ZEO doesn’t even have to make a 

determination about process.  Amending the Facility Plan standards and processes would be a moot 

exercise because IDO Sections 1-8(D) and 1-10(A) would always require ZEO determinations and would 

not change the procedures and decision criteria of Section 14-6-6. 



The above analysis from the February 2021 EPC staff report also does not acknowledge that “Electric 

Utility” is allowed in 95%+ of all IDO zoning districts and that there are different standards for walls, 

fences, and edge buffer landscaping depending on the abutting or adjacent type of development and 

that development’s underlying zoning.  This could very well could require the ZEO to determine which 

provision, IDO vs Facility Plan, is more restrictive if reviewing staff (Code Enforcement or DRB) is not able 

to make such a determination. 

______________________________________ 

 

The January 21, 2021 staff report analysis and recommendation was in agreement with the proposed 

change and stated that “the limitation to specific types of lower-impact generation technologies seems 

acceptable.”  Now the February 18, 2021 calls the proposed change “problematic for several reasons” 

but only lists two.  The analysis cites the Table 4-2-1 note of “other use accessory to non-residential 

primary use” as sufficient, making the proposed language unnecessary. 

But this logic ignores the existing language of 4-3(E)(8)(a) that says Electric Utility uses and facilities are 

subject to the Facility Plan.  This is another existing inconsistency where the ZEO will have to make a 

determination about what provision is more restrictive, the Table 4-2-1 note or the regulatory language 

of 4-3(E)(8)(a). 



The intent is to address battery storage as a primary use, not an accessory use.  Electric Facilities as 

described in the Facility Plan, such as substations, generation facilities, and battery storage, do not have 

back-up generators. 

______________________________________ 

 

Planning staff again references a selective excerpt from 1-10(A) to analyze the proposed amendment.  

Again, the intent is to codify the standards and processes of the Facility Plan.  By only relying on the 

existing language of IDO Sections 1-8(D) and 1-10(A), the processes of the Facility Plan are moot as the 

IDO process of 14-6-6 prevail over anything listed in Table 1 of the Facility Plan. 

 

Conclusion 

PNM respectfully requests that the EPC send the four proposed text amendments to City Council with a 

recommendation of approval.  Planning staff’s analysis selectively cites portions of IDO regulations and 

does not fully consider outright does not acknowledge existing inconsistencies that the proposed 

language intends to address. 

Being regulatory in nature, this Rank 2 Facility Plan, being City-wide, should have its status and 

implementation made predictable and consistent.  This will help the City and the local electric utility 

company be more responsive to increased electric energy demands as the city grows and changes. 

 

 

 

 

 

 


