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CITY OF ALBUQUERQUE
OFFICE OF ADMINISTRATIVE HEARINGS
ZONING HEARING EXAMINER
NOTIFICATION OF DECISION

Samuel Jacob Reynolds (Agent, Dave Spe.mal Exception No:............. VA _2021 00449
. Project NO: .....coovvveiiiiiie, Project#2021-006330
Bennett) requests a permit for a taller court .
. Hearing Date: ..........ccccevennenne. 02-15-22

yard wall major for Lot 20, Block 14, . .

Closing of Public Record: ....... 02-15-22
Broadmoor Addn, located at 4200 Brockmont .

Date of Decision: ...........c.c..... 03-02-22

Ave NE, zoned R-1B [Section 14-16-5-
7(D)(3)(9)]

On the 15th day of February, 2022, Dave Bennett, agent for property owners Samuel Jacob
Reynolds (“Applicant”) appeared before the Zoning Hearing Examiner (“ZHE”) requesting a
permit for a taller court yard wall major (“Application”) upon the real property located at 4200
Brockmont Ave NE (“Subject Property”). Below are the ZHE’s finding of fact and decision:
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FINDINGS:

Applicant is requesting a permit for a taller courtyard wall major.
This matter was continued from the ZHE’s January 18, 2022 hearing, because of evidence
that the “Notice of Hearing” signage was not posted in accordance with IDO requirements.
Applicant testified at the February 15, 2022 ZHE hearing that the necessary signage was
posted in accordance with IDO requirements. The ZHE finds that the proper “Notice of
Hearing” signage was posted as required by Section 14-16-6-4(K)(3).
The ZHE finds that the Applicant has authority to pursue this Application.
The City of Albuquerque Integrated Development Ordinance Section 14-16-6-6(H)(3)
Permit-Wall or Fence-Major reads: “An application for a Permit — Wall or Fence — Major
for a wall in the front or street side yard of a lot with low-density residential development
in or abutting any Residential zone district that meets the requirements in Subsection 14-
16-5-7(D)(3)(g) (Exceptions to Maximum Wall Height) and Table 5-7-2 shall be approved
if the following criteria are met:

6-6(H)(3)(a) The wall is proposed on a lot that meets any of the following criteria:

1. The lot is at least %2 acre.

2. The lot fronts a street designated as a collector, arterial, or
interstate highway.

3. For a front yard wall taller than allowed in Table 5-7-1, at least 20

percent of the properties with low-density residential development
with a front yard abutting the same street as the subject property
and within 330 feet of the subject property along the length of the
street the lot faces have a front yard wall or fence over 3 feet. This
distance shall be measured along the street from each corner of
the subject property's lot line, and the analysis shall include
properties on both sides of the street.
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4. For a street side yard wall taller than allowed in Table 5-7-1, at
least 20 percent of the properties with low-density residential
development with a side yard abutting the same street as the
subject property and within 330 feet of the subject property along
the length of the street the lot faces have a street side yard wall or
fence over 3 feet. This distance shall be measured along the street
from each corner of the subject property's lot line, and the analysis
shall include properties on both sides of the street.

6-6(H)(3)(b) The proposed wall would strengthen or reinforce the architectural
character of the surrounding area.

6-6(H)(3)(c) The proposed wall would not be injurious to adjacent properties, the
surrounding neighborhood, or the larger community.

6-6(H)(3)(d) The design of the wall complies with any applicable standards in Section

14-16-5-7 (Walls and Fences), including but not limited to Subsection 14-

16-5-7(E)(2) (Articulation and Alignment), Subsection 14-16-5-7(E)(3)

(WaII Design), and all of the following:

. The wall or fence shall not block the view of any portion of any
window on the front facade of the primary building when viewed
from 5 feet above ground level at the centerline of the street in
front of the house.

2. The design and materials proposed for the wall or fence shall
reflect the architectural character of the surrounding area.

The applicant bears the burden of providing a sound justification for the requested decision,
based on substantial evidence, pursuant to IDO Section 14-16-6-4(E)(3).

The applicant bears the burden of showing compliance with required standards through
analysis, illustrations, or other exhibits as necessary, pursuant to IDO Section 14-16-6-
4(E)(4).

All property owners within 100 feet and affected neighborhood associations were notified
of the application.

The subject property is currently zoned R-1B.

City Transportation issued a report stating that it does not object.

The Nob Hill Neighborhood Association submitted evidence and testimony in opposition to
the Application.

Several neighbors in the vicinity of the Subject Property submitted evidence and testimony
in favor of the application.

Regarding IDO Section 6-6(H)(3)(a), the Subject Property is not at least ¥ acre, and the
Subject Property does not front a street designated as a collector, arterial, or interstate
highway.

Consequently, to be entitled to approval, the Application must satisfy the requirement that
“at least 20 percent of the properties with low-density residential development with a front
yard abutting the same street as the subject property and within 330 feet of the subject
property along the length of the street the lot faces have a front yard wall or fence over 3
feet.”

Based on photographs, maps and oral evidence submitted, it does not appear that at least 20
percent of the properties with low-density residential development with a front yard
abutting the same street as the subject property and within 330 feet of the subject property
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along the length of the street the lot faces have a front yard wall or fence over 3 feet. There
are 12 lots aside from the Subject Property along Brockmont, which the Subject Property
fronts. Therefore, 3 of those 12 properties must have a front yard wall or fence over 3 feet
to satisfy the 20 percent criteria. Applicant and opponents agree that 4201 Brockmont and
4216 Brockmont have a front yard wall or fence over 3 feet and are located within the
pertinent area of review. However, while Applicant maintains that 4220 Brockmont has a
front yard wall or fence over 3 feet, opponents argued that the wall at 4220 Brockmont is
not located in the front yard area, as “front yard” is defined by Section 7-1 of the IDO (see
diagram on page 592). Opponents appear to be correct, because the wall at 4220
Brockmont runs contiguous with the primary structure on that lot and parallel with the front
yard lot line. 4220 Brockmont does not count toward the 20 percent requirement.
Therefore, it appears that only two properties can be counted toward the 20 percent criteria,
resulting in a percentage of only approximately 16.7 percent. The Application does not
satisfy the criterion in IDO Section 6-6(H)(3)(a).

16. Because the criterion in IDO Section 6-6(H)(3)(a) is not satisfied as to the front yard wall
and all criteria of IDO 6-6-(H)(3) must be satisfied, the Application must fail as to the front
yard wall. For the sake of administrative and quasi-judicial economy, the ZHE will not
examine the remainder of the criteria of IDO 6-6-(H)(3), because they are moot in light of
the failure to satisfy IDO Section 6-6(H)(3)(a), which is dispositive of the Application.

17. As to the street side yard wall, the ZHE has granted approval of the companion application
to the Application, which requested a variance for the street side yard wall. The ZHE
therefore will not examine the IDO 6-6-(H)(3) criteria regarding the street side yard,
because they, too, are moot.

DECISION:
DENIAL of a permit for a taller courtyard wall major.
APPEAL.

If you wish to appeal this decision, you must do so by March 17, 2022 pursuant to Section 14-
16-6-4(V), of the Integrated Development Ordinance, you must demonstrate that you have legal
standing to file an appeal as defined.

Successful applicants are reminded that other regulations of the City must be complied with,
even after approval of a special exception is secured. This decision does not constitute approval
of plans for a building permit. If your application is approved, bring this decision with you when
you apply for any related building permit or occupation tax number. Approval of a conditional
use or a variance application is void after one year from date of approval if the rights and
privileges are granted, thereby have not been executed, or utilized.
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Robert Lucero, Esq.
Zoning Hearing Examiner

cc:
ZHE File
Zoning Enforcement
Dave Bennett, landconm@gmail.com
Samuel Jacob Reynolds, samueljr1309@gmail.com
Gary Eyster, meysterl@me.com
Diane and Charles McCash, sewellpics@aol.com
Erick Seelinger, 4201 Roma Ave NE, 87108
Carolyn Richter, 405 Montclaire DR NE
Jennifer Prakash, 437 Montclaire NE, 87108
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VA-2021-00449
PR: 2021-006330
Applicant: S. Reynolds

Hearing on Special Exceptions

to the Integrated Development Ordinance

MINUTES

February 15, 2022

600 2" St NW, Albuquerque, NM 87102

CITY STAFF PRESENT:

Robert Lucero — Zoning Hearing Examiner
Lorena Patten-Quintana — ZHE Planner, Planning Department
Suzie Sanchez — Hearing Monitor
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VA-2021-00449
PR: 2021-006330
Applicant: S. Reynolds

ZHE: We’ll go on to the next two agenda items and those are agenda items eight and nine that
will be heard together. It’s VA 2021-00449, project number, PR-2021-006630, also listed under
VA-2022-00016. Samuel Jacob Reynolds through agent Dave Bennett request a permit for a
taller courtyard wall major for Lot 20, Block 14, Broadmoor Addition located at 4200
Brockmont Avenue NE, which is zoned R-1B. And, the same applicant and agent requesting a
variance of 2 feet, 9 inches to allow a courtyard wall in the side yard setback at the same
property. Do we have Mr. Bennett or Mr. Reynolds?

D. BENNETT: Yes, this is Dave Bennett and I’'m here and I believe Sam Reynolds is also here.
S. REYNOLDS: That’s correct. Hello, Mr. Lucero.

ZHE: Thank you. Good morning, gentlemen. Would you both please raise your right hands and
do you affirm under penalty of perjury that your testimony today will be true?

D. BENNETT: Yes.
S. REYNOLDS: Yes.

ZHE: Thank you. Okay, so we’re here on deferral, last month the notice sign was apparently not
properly placed. Has the, have the notice requirements been met for this hearing?

D. BENNETT: Yes.

ZHE: Thank you. Okay, very good. Well, Mr. Bennett would you like to briefly summarize the
application?

D. BENNETT: Yes, so we are - - We actually have the two items here. The first one, we’re
trying to request a permit for a taller courtyard wall and this is gonna be for the, I don’t know if
they’re separated for the front and the side total but pretty much what we’re trying to do is, we
extended a wall that goes from the side which is on Montclair and then it curves around to the
front which is facing Brockmont. And, the so, the wall itself is - - Well, the original wall was
almost 6 feet and we, we just continued the wall from that to go around to the front and so we,
we’re requesting a permit and variance for that.

ZHE: Okay and what is - - What are the - - I’'m trying to find - - | think you submitted a site plan,
is that right? I’m looking at the application here. | recall having seeing various pictures.

D. BENNETT: Yeah.
ZHE: Here we go.
S. REYNOLDS: Mr. Lucero, this is Sam Reynolds, I can also show photos.

ZHE: Oh, yeah, yeah. Why don’t you do that so you can sort of talk us through what’s there.
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VA-2021-00449
PR: 2021-006330
Applicant: S. Reynolds

S. REYNOLDS: Sure, if you’ll allow me to share my screen?
ZHE: Let’s see. Suzie, would you mind authorizing him, please?
HEARING MONITOR: He should be good to go.

S. REYNOLDS: All right. Can you see?

ZHE: Yes, yes we see it.

S. REYNOLDS: All right. Yeah, so here’s a map of my property here which, is on the corner of
Montclair and Brockmont. Are you folks able to see my cursor?

ZHE: Yes.
S. REYNOLDS: So, here | am at 4200 Brockmont.

ZHE: Okay, and you know, given that the recording is audio only and not the video it would be
helpful if you sort of talk through what you’re doing as you do it, with the cursor.

S. REYNOLDS: Sure, so I'm - - The cursor is now over my lot here at 4200 Brockmont. Again,
on the corner of Brockmont and Montclair facing north, not shown on this screen but within a
stone’s throw of my house is Lomas and then you can see these strip mall businesses located
here along Lomas. So | - - So, this is a corner lot and it is on this collector street which is
Montclair Drive. And | - -I’m sorry, I heard some noise, I’'m not sure if somebody was asking
something but, so, I’'m sort of - - This is a, this is a Nob Hill location but it’s a very unique
location because my property, in addition to being on a corner lot on this collector street is right
at sort of a juncture of the single-family home area and the rental property area. So, all of these,
I’'m moving my cursor along the west and north sides of the house. These are all multi-unit rental
properties, triplexes, and quad-plexes and so forth. And then, sort of south of that is where the
single-family home units start. So, in addition to being on this corner lot, there’s, there’s
abundant traffic with all of these rental units in addition to the traffic coming in, it’s both a major
ingress and egress point from Lomas into this area of Nob Hill, along Montclair. So, I’'m going to
advance to the next slide which is going to start to show photographs. So, this is the view,
northwest, out my front door facing these rental units. So this, this building here that I’'m moving
my cursor along is, I think it has 7 or 8 units in it and it has this permanent dumpster on the street
which is, I don’t think, very characteristic of the Nob Hill neighborhood and I think they’re
allowed to have this dumpster just because it’s this collector street. This has been the view out
my front door for the past 7 or 8§ years. So, it’s a pretty unique location for Nob Hill. There’s a
lot of foot traffic going up to Humble Coffee and the stores up here on these strip malls. Humble
Coffee is starting to have, routinely throw these festivals, sort of like a street party, block party
which is great, it’s - - | love the community but it results in a lot of traffic, a lot of foot traffic,
detritus deposited in my yard and so forth. Because of these private businesses, there’s a lot of
alleyways and so there’s, there are number of transient individuals in this area so, there’s a lot of
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panhandling, a lot of sort of visits to this dumpster and just cars flying down Montclair, here.
And so, for this reason, | have wanted to enclose my front yard for privacy and safety. I’ve had
two sets of patio furniture taken off my front patio so, the front yard has been pretty unusable.
So, that’s what Mr. Bennett and I have done is, is enclose the front yard and we’ve done it in, in
a way that’s to the greatest extent possible really sparing no cost has, has - - We’ve done it with
attempt to sort of increase the aesthetic appeal of the neighborhood to correspond to the
southwestern aesthetic of the neighborhood. So, this is the view of my house and my neighbor’s
house. This is obviously the Sandia’s in the background. This is looking sort of northeast. This
lighter building is my neighbor’s house and this is my building here so, we’re looking off Roma
and I think the, the two houses sort of perfectly complement each other. So, this is the west
facing the Montclair wall project. You can see our sign posted here. Here is a closer view of the
side yard on Montclair; you can see that we’ve put pretty extensive stonework. There’s about 30
drought resistant plants here which are gonna go out to bloom here as soon as the weather gets
warmer. We put windows in the wall here. Here is facing east along the front side of the wall,
again continuing the stonework. We preserved all of the mature trees on the outside of the yard.
We planted 21 new trees, both on the interior and exterior yard. We have windows facing the
front for street visibility. Here’s a view of the front. Here’s Benny in the doorway, here. So,
that’s the front view with the windows so it all matches the aesthetic of the house and the
neighborhood and stucco. Here’s the side yard. So, we have Southwestern art on the walls the
neighbors are going to get a new eight aspen tree grove on their side of the property here,
neighbor’s house not really showing. And then, finally we have a ring camera installed on the
front door for eyes on the street and that’s constantly recording. And so, so, yeah, you know, |
love my house. I love my neighborhood but it has some significant challenges that are you
unique to the location and so | wanted to, to make this front yard private and safe and more
usable and in doing so, we made every effort to increase the aesthetic appeal of the neighborhood
and done a lot of work to, to that end. So, that’s sort of our story.

ZHE: Okay. Okay, thank you for that summary. I had some questions, I’'m looking at a document
that’s in the submittal packet in the application that shows a sort of like a 3-D rendering kind of
from an angle looking down at the corner of Brockmont and Montclair at the subject property
and it has several measurements in various colors and I’m just not sure what, what applies where.
Is, is it correct then, that the front, that the wall facing Brockmont is 11 feet back from the
sidewalk? Is that right?

S. REYNOLDS: Yeah, that should be correct.

ZHE: Okay. And then, from Montclair, it looks like 18.5 feet from, from the sidewalk running
along Montclair?

S. REYNOLDS: That should be correct. It, it might vary a little bit because some of those
measurements were taken via satellite but it’s about, about correct. Yeah.

ZHE: Certainly more than 10 feet though?

S. REYNOLDS: Correct, yes, absolutely.
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ZHE: Okay. Okay, very good. All right, bear with me one second here. Now, | understand there
was a facilitated meeting and then also we received some comments from the neighborhood
association. Have you had a chance to review those? Would you like to address any, any
comments that arose from the neighborhood association or the meeting, facilitated meeting?

D. BENNETT: I would. This is Dave Bennett by the way. You now, one of the things that you
know, came through with the neighborhood association meeting was the first part, was about
eyes on the street. And you know, on the sidewall, they didn’t oppose the sidewall and I think
mainly it was, it was because it has the windows which you know, the HOA, the neighbor
association seems to be really keen on eyes on the street. And for that reason, that’s why since,
you know, in the last month we added the windows to the front wall which the neighborhood
association, they didn’t seem like they were as you know, they didn’t, they didn’t like the front
wall because there wasn’t that much visibility but to try to help with this, we added the front
windows, I think a total of seven. And, initially we didn’t do that, mainly just to you know, to
increase privacy but after you know, hearing their perspective and you know, understanding
what they were saying with eyes on the street. And, what’s funny is that we actually had heard
some other cases last month, since our original hearing was last month, we heard some cases
where a neighbor was concerned that you know, a bad guy could be hiding around the corner and
you know, so we thought that it would, it would help with that aspect of it. So, hopefully that
will help and - - And there was another thing that I didn’t want to address from their, from the
neighborhood association’s note which is - - Let me see if I can find it here. It’s an inventory of
other walls in the area. According to the neighborhood association - - According to them, we
have, we can, we reach the 20% minimal criteria on the Montclair side but on the Brockmont
side, according to their calculations we had 16.7%, somewhere around there which wasn’t quite
the 20% except that there was one house that wasn’t accounted for. Let me see if I can just grab
that address really quick here. That is... I apologize, just give me one minute here.

ZHE: No worries.
D. BENNETT: Thank you.

S. REYNOLDS: Mr. Lucero, this is Sam Reynolds, the property owner again. If I could - -
While Dave’s looking for that address, I also want to address this eyes on the street issue. So,
this 1s that claim that supposedly if there’s a wall in the front and eyes aren’t on the street, that
this increases crime or you know. First of all, that’s really - - There’s no scientific way to prove
that. This is all sort of anecdotal evidence but even if you’re going to allow for that sort of thing
is, as Dave said, we retrofitted these windows in the front wall. And, in addition to that, a
reasonable person would think, if that does, if that is going to decrease crime, that’s going to be
in a single-family neighborhood where you know your neighbors, there’s not a lot of traffic, you
know who is going to be, you know, who’s supposed to be at each individual house because it’s
a single-family neighborhood. But again, | am surrounded on all my outward facing sides by
multi-unit rental properties. People are constantly coming and going. Traffic all, all hours of the
day and night. This is not the same type of situation like it is in the rest of Nob Hill.
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ZHE: Thank you, Mr. Reynolds.

B. BENNETT: Okay, I think I found it, 4220 Brockmont. It’s got a wall, I believe it’s at least 6
feet tall which that one in itself | believe would put us at least at the 20% mark. And then, there’s
another | was - - | wanted to make sure that we were on the same page as far as the neighbors
association’s inventory and it shows you know, some of them have walls and they marked them
as under 3 feet high and you know, I feel like if we’re going off of that criteria, that it would only
be fair that you know, we, we measure those walls as well to make sure that you know, that it’s
accurate. Some of them, they have, | measured the only walls that were on the property and
almost all of them were over 3 feet. Some were 4 foot 3, some were 6-foot 7, some were, you
know, like a little in between 5, 5 and 1/2 feet, something like that. So, you know, technically
speaking, that would, that would push us over. The only reason why I’'m, I’m not making it a
huge deal is because | feel like even just the 4220 Brockmont would give us that 20% which is
really the minimal but you know, the 4220 has a similar wall as, as what’s at Sam’s house. But,
if it, if that was, if that was the hinge, then if need be, | can get more information on those. But, |
did also want to mention that we’ve had a lot of the neighbors that walk their dogs and walk by
and you know, they told us that they don’t just like the way it looks but they also like that it’s - -
Well mostly it’s about the looks. But, you know, they’re happy with it. They’re happy that it’s
enhancing the look of the neighborhood as well as Sam said earlier. And, yesterday I got an
email from a couple that lives in the neighborhood, they’re an elderly couple and really nice
people and you know, they asked about the sign and they said, “Hey, so what’s going on? Is
someone opposing it because we absolutely love it?”” And, they were really nice and they wrote
us an email letter of support and I know that usually those things need to be submitted at least, |
think it said 6 days in advance. So, we didn’t have time to submit that within that timeframe but
we do have that available as well as another woman who lives on Brockmont. I told her what’s at
stake here and what we’re trying to make sure that we can keep the wall and she was like, my
gosh, I hope so because it’s really making this neighborhood look a lot better. Not that the
neighborhood looks bad or anything but it does help and you know, again as Sam said earlier,
with the - - He wanted to make sure that we dressed up the front landscaping wise as much as
possible to make everything as nice as possible.

S. REYNOLDS: The bottom line, Mr. Lucero, it meets the variance requirements. It looks great.
We have special circumstances that make it a reasonable decision to want it.

ZHE: Would - - Do you have those support letters? | know that they may not have made the
deadline for written submittals but if you would like to read them into the record or show them
on the screen, that would get them into the record.

D. BENNETT: That’d be wonderful. Sam, do you have that email? I thought I sent it to you but
if you’d like, I can just read it.

S. REYNOLDS: Yeah, I have it. | can, I believe | can show it if you just give me one moment.
Okay, | can share my screen again? So, this is the email that Dave forwarded to me from Diana
and Charles McCash on February 14", T will just read it, it’s short. To whom it may concern, my
husband and I have been following the progress at Montclair and Brockmont. It’s a wonderful
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project in aesthetics and workmanship and we have enjoyed seeing its progress. It was surprising
to us that anyone in the neighborhood might object first of all because it looks great and secondly
there a number of properties within a block in two directions with walls of similar heights. We
hope that the variance that is necessary for this project is granted. Thank you, Diana and Charles
McCash.

ZHE: Thank you, Mr. Reynolds. Would you mind emailing that to Suzie by this Friday and we’ll
include it in the record?

S. REYNOLDS: Certainly.

ZHE: Anything further gentlemen before we call for a public comment?

S. REYNOLDS: No. Thank you.

S. BENNETT: No, I don’t think so. I don’t.

ZHE: Okay, and then you’ll get the chance to respond to any public comment. So, again these
are agenda items 8 and 9. It’s Samuel Jacob Reynolds, through agent Dave Bennett requesting a
taller wall at 4200 Brockmont Avenue. Please raise your hand if you’d like to speak on that
matter. | see Gary Eyster, are you there sir?

G. EYSTER: | am.

ZHE: Good morning.

G. EYSTER: Good morning, Mr. Examiner.

ZHE: Would you please state your full name and mailing address for the record?

G. EYSTER: I’'m Gary Eyster, President of Nob Hill Neighborhood Association. I’'m at 316
Ambherst Northeast, 87106.

ZHE: Thank you, sir. And, please raise your right hand and do you affirm under penalty of
perjury that your testimony today will be true?

G. EYSTER: Absolutely.

ZHE: Thank you, sir and since you’re representing a neighborhood association, you have five
minutes. Thank you, sir. Go ahead.

G. EYSTER: Thank you, Mr. Examiner. After construction of the wall started several months
ago, two neighbors called our association and said they had reported it to 311 and the process for
code compliance drags a great deal and in the interim period, the construction was completed.
The stuccoed wall is 6 feet high except at corners in decorative elements were it approaches
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seven or perhaps 8 feet in height. We appreciate you arranging the facilitated meeting where we
had a good dialogue with Mr. Bennet appreciate meeting him. Samuel, I’'m pleased to meet you
today. Examiner, our association’s not against all walls. To begin with, we have no objection to
wall permit minor in front and street side yards. They do not disrupt eyes on the street. They are
consistent with 3-foot walls built in the area during this period of development. Applicants talked
about the uncertainty of the eyes on the street principal or bad guys could be hiding behind the
corner. The fact is that eyes on the street is one of the five principles of crime prevention through
environmental design, it’s very well established. It allows people in the house to see what’s
going on with, out in front at their neighbors and it allows the other neighbors to see what’s
going on at the subject house in terms of crime. So, we consider requests for front and street side
yard walls separately. I think Mr. Bennett talked about that in our letter and eyes on the street
streetscape aside, we are apply simply the rules of IDO 6-6-h-3-a when we develop positions on
walls. As Mr. Bennett said... Excuse me, I think ’'m gonna go back, I think Mr. Reynolds said
that Montclair is a collector, that is not true. I don’t mean to say that he said something that, that
he lied or something, it’s just that I’ve looked at the long-range planning documents for Middle
Rio Grande Council of Government. Montclair nor Brockmont is a collector street. So, 6-6-h-3-a
has three criteria, you meet any one of those, you can qualify for the wall permit major. The first
one is a lot of a half-acre, that does not apply. The second one, a collector street, that does not
apply on either the front or the sidewall. The third and final remaining option is the 20% test. We
did an exhaustive survey on the ground. On Google, we measured 330 feet up and down
Montclair we counted, we countered only two properties and one of them has a wall over 6 feet
s0, so we’re not objecting to the permit request for the side yard but on the front yard, I would
take strong issue with Mr. Bennett’s statement that the 4220 has a wall over 6 feet in the front
yard. That, that’s categorically untrue, I have it on my screen now. I’m not in a position to share
it with you, I don’t think because it’s on another computer but it has a 6 foot wall in side yard.
The front yard area, as you know Examiner and, and I’'m not sure if the applicant’s know but, the
front yard is everything forward of the house. And, at 4220 there is a 6-foot wall and it is even
with the front corner of the house and it goes directly to the side property line and I, | can see it
with my own two eyes right now on the screen and it’s not in the front yard. So, we stand behind
our inventory on Brockmont where there are 12 properties within 330 feet of the subject and two
of them have the walls over 3 feet. On the basis of this, our Board voted 8 to 0 not to oppose the
side yard wall on Montpelier, on Montclair but 2 oppose the front yard wall on Brockmont. We
would note to the applicant and to the Examiner, that the front yard is the entire area forward to
the house so in this case the front yard begins at all, all points that are forward of the house on
Brockmont. And so, Examiner...

HEARING MONITOR: Excuse me, Robert. The time limit is up.

ZHE: Mr. Eyster, go ahead and given that there are two applications we’ll allow additional time.
Go ahead, sir.

G. EYSTER: Oh, thank you, Examiner. | appreciate that. Thank you, Suzie | understand. So,
Examiner, we hope that you will not issue the permit for the front yard wall and we note that,
that includes areas on the side yard both on Montclair and over next to the next-door neighbor
that those should be 3 feet maximum height. And so, our sympathy with Mr. Bennet, Mr.
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Reynolds is outweighed by the widely held concern of our community to protect our street, our
street scape, our eyes on the street we do support to the IDO in the way that it evaluates wall
permits major. Now you’ve - - Thanks for reminding me, there’s also a request for a variance of
2 feet 9, for the location of the wall in the side yard. We do not oppose that variance request on
the location of the side yard wall because the side yard wall already existed in part of the side
yard. One last thing, at our facilitated meeting and at our board meeting, these community
property people who had called it in and told us about it, they expressed a notion that
construction without a permit undermines legitimacy of our zoning process. This type of
situation could be alleviated if the Planning Department would actively publicize the IDO
requirements to the landscaping construction community and to the public. Thank you,
Examiner.

ZHE: Thank you, Mr. Eyster. I think that’s a good suggestion regarding the public, publicity
rather of the requirements. I did have a question on the - - The applicant had apparently, has
altered the construction of the front yard to provide for windows. Has the neighborhood
association had an opportunity to view that? Does that make a difference?

G. Eyster: Thank you, Examiner for bringing that up because I think Mr. Bennett mis-
characterized our assessment on the side yard and the, the windows. No, the windows do not
ameliorate eyes on the street. They do not ameliorate the impact on our streetscape. So, no, it’s
not about the windows. Dave put those words in our mouth, | guess but we never said that.
ZHE: Okay. Thank you, Mr. Eyster.

G. EYSTER: Thank you, Examiner.

ZHE: | see Eric Seelinger. Are you there?

E. SEELINGER: Yes, ’'m here. Thank you.

ZHE: Very good. Would you please state your full name and mailing address for the record?

E. SEELINGER: My name is Eric Seelinger, I live at 4201 Roma Avenue NE.

ZHE: Thank you, sir. Please raise your right hand, do you affirm under penalty of perjury that
your testimony today will be true?

E. SEELINGER: Yes.
ZHE: Thank you, sir. Sorry for the mis-pronouncing, mis-pronunciation of your name.
E. SEELINGER: That’s okay.

ZHE: Go ahead, sir. Two minutes, please.
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E. SEELINGER: Yes, I’d like to say that I do not oppose the wall. I can attest to the amount of
traffic that is on Montclair. I’'m in the property just to the south of Mr. Reynolds and there is
significant amount of traffic. There are, | know at night, you know, anybody coming around a
corner, those headlights are right in in your windows and he is on a corner lot. And, the
aesthetics of that property have been greatly improved. I’ve never really heard of the eyes on the
street but, or thought that that was a major concern. | think it does add privacy to your own
property. | think that 3 feet is really too small. I mean, is that eyes on the curb or eyes on the
street? If there’s a car outside your house, there’s definitely, probably some middle ground that
could be agreed-upon but it is a small house. | am in favor of anything that keeps an owner
occupant in a house instead of moving out to the suburbs. What happens to a lot of these houses
around here is, somebody will buy them and they’ll turn them into a rental and you get like 3
different, you know, 4 or 5 kids in there that go to UNM and it turns into a party house. So, the
gentrification of this part of the neighborhood I think it’s very important to keep people here and
| think the wall looks great. | do not think that it is overly imposing in the front and basically, |
think the, that covers my comments basically. I do not oppose and I’m directly next-door.

ZHE: Thank you, Mr. Seelinger. | see Caroline with the hand raised.

C. RICHTER: Yes, hi. Can you hear me?

ZHE: Yes, yes. Please state your full name and mailing address for the record.

C. RICHTER: My name is Caroline Richter and I live at 405 Montclair Northeast.

ZHE: Thank you. Please raise your right hand and do you affirm under penalty of perjury that
your testimony today will be true?

C.RICHTER: Ido.
ZHE: Thank you, go ahead. Two minutes, please.

C. RICHTER: Okay, I'm calling in support of the wall permit variance under this item. The
presentation very clearly expressed the reason as to why a wall surrounding the property
including on the front is warranted there. | agree with other comments that say that there is
significant traffic at that location especially due to the coffee shop on the corner and if I lived at
that corner, |1 would certainly want more privacy. I really appreciate the level of effort that’s been
put into the project. It’s one of the best looking walls in the neighborhood and I admire it on a
daily basis, if not more frequently, every time I pass by. I’ve also discussed that with neighbors. |
appreciate the owners have put in extra effort to design the wall not just to be practical for their
needs but also to have character that fits in with the historical value. And, it’s visually appealing.
It’s not just a big block wall. They’ve put significant effort into really well executed landscaping
as well to maintain visual appeal. So, I don’t think it detracts at all in fact, I think it adds to the
visual appeal of the neighborhood. I also understand the Nob Hill Neighborhood Association to
have a strong stance on the eyes on the street concept but this doesn’t necessarily reflect the
values of all residents in the neighborhood and as a neighborhood resident, I don’t agree with the
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strong stance. And, regardless | do think that the property owners have put in significant effort to
address the concern. The windows and see through gate do sacrifice some of their privacy to
allow sight on the street and they also have that Ring doorbell which, I think goes above and
beyond addressing that concern. So again, I do live down the street. | walk and drive past this
house on a daily basis and | very much appreciate the work that they put into it and support the
variance request.

ZHE: Thank you Ms. Richter. All right. Again, these are agenda items 8 and 9. | see Jen Prakash.
Are you there?

J. PRAKASH: Yes, I'm here.
ZHE: Thank you. Would you please state your full name and mailing address for the record?
J. PRAKASH: Sure, it’s Jennifer Prakash, I’'m at 437 Montclair Drive NE.

ZHE: Thank you. Please raise your right hand and do you affirm under penalty of perjury that
your testimony today will be true?

J. PRAKASH: Yeah.

ZHE: Thank you. Sorry for mis-pronouncing your name Ms. Prakash. Would you please go
ahead and submit your comments, two minutes please.

J. PRAKASH: Sure, | just wanted to echo mostly what Caroline was talking about as well. I live
on the corner of Montclair and Roma and we can see this wall from our house and we think it’s
really beautiful and we are in support of allowing him to keep the wall as is. Thank you.

ZHE: Thank you, Ms. Prakash. Okay, again agenda items 8 and 9. Please raise your hand if
you’d like to address agenda items 8 or 9. I'm scrolling through the participant list and I don’t
see anyone with the hand raised. Again, agenda items 8 or 9. It’s a taller wall request for 4200
Brockmont. Please raise your hand if you’d like to speak on that matter. Last call for agenda
items 8 and 9.

S. REYNOLDS: Mr. Lucero, I'd like to...

D. BENNETT: This is Dave Bennett.

ZHE: All right.

D. BENNETT: I’'m sorry.

ZHE: It doesn’t appear that there’s any public comment so, Mr. Reynolds, Mr. Bennet would
you like to respond to the public comment?

11
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S. REYNOLDS: I would like to respond.
ZHE: Go ahead, sir.

S. REYNOLDS: May I share my screen again?
ZHE: Yes, we can authorize that.

S. REYNOLDS: Okay, so first of all, I’d just like to thank the people that spoke in support of our
project. It’s been a really nice surprising part of this process, is to meet a lot of my neighbors as
they stop by to talk about the project. So, it’s been great and I really appreciate folks who are in
support of it which in my anecdotal experience, it’s basically everyone I've talked to. So, I
would just like to say that we dispute the HOA’s position on our variance criteria of the 20% of
walls in the neighborhood and secondly I think it’s a bit strange that they say that our windows
and see through door do not ameliorate the eyes on the street principal. I can’t understand why
that would not ameliorate that. I’ve already spoken to why the eyes on the street principle is
much less applicable to our property. And, finally this is the current streetscape that they say
they’re trying to protect. So, my house and I’'m moving the cursor around, my corner house
down here, this is prior to the project starting. So, this is the current streetscape that they are
trying to protect. So again, my project has drastically increased the aesthetic value of this street
and that’s all I have to say.

ZHE: Mr. Reynolds, is that what - - Well, a couple of things, would you please save that, take a
screenshot and email it in so we can include it in the record?

S. REYNOLDS: Sure.

ZHE: And then secondly, it looks like there’s a wall sort of at the property that’s furthest to the
left of the Google Street view that you’re showing is that 4220 Brockmont?

S. REYNOLDS: I may have to get back to you on that.
ZHE: Okay. All right anything, anything further Mr. Reynolds or Mr. Bennett?

D. BENNETT: Yeah, this is Dave Bennett. You know, I just - - | did want to, you know, mention
to Gary you know, I apologize I didn’t mean to put words in your, in your mouth and that wasn’t
my intention as far as the window go but what | was trying to say was that, you know, the
windows really is for the eyes on the street and I feel like it’s really important that it’s considered
that Sam was, you know, proactive in pushing to have the windows in the front as a measure of
good faith to make everybody else feel better. It wasn’t necessarily something that he did just
because he thought it would look great. It was more trying to accommodate the eyes on the
street, so he put a decent deal of time and money and effort into that. So, I didn’t mean to make it
seem like that so, | just wanted to put that out there.

G. EYSTER: Yeah.

12
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ZHE: Okay. Thank you. Mr. Eyster, would you be able to address in about 30 seconds?

G. EYSTER: Absolutely, Examiner, thank you. | appreciate what Dave said there and no harm
done. I would like for your staff or Mr. Reynolds to put up the plan view of 4220 on Brockmont.
It’s very clearly, that this green wall that was shown a minute ago, this is in the side yard.

ZHE: Okay.
G. EYSTER: It’s a completely different matter. Thanks, Mr. Examiner.

ZHE: Thank you, sir. Mr. Reynolds Mr. Bennett would you like to address that comment before
we close the record?

D. BENNETT: This is Dave Bennett again. | think the walls in the front yard, as far as |
understood it, is, is there a wall at all, parallel to the street? And, from what | can see on those
requirements, it seems that it - - It seems like it’s a pretty ambiguous definition. It’s not so much
you know, it doesn’t say that it has to be the exact same orientation. I feel like 4220 would be the
most similar because it is in the front and it does run parallel to Brockmont and that’s the reason
why I felt like it should be included mostly because the verbiage of that doesn’t disclude it. It
doesn’t say that it can’t be but anyways that’s just, that’s all I have to say about that.

ZHE: Thank you.

S. REYNOLDS: Maybe the 20% is debatable, whether or not we’re there. I think just a general -
- I think the HOA opposition to this project is disappointing. I think it’s pretty rigid and myopic
and doesn’t take into account the special circumstances at this property and the effort that we put
into improving the area while correspondingly achieving my goals for the property.

ZHE: Well, Mr. Reynolds, Mr. Bennet thank you for your presentation and thank you to all of
the neighborhood association and public members who commented you’ve definitely giving me
a lot to consider. | appreciate the civic dialogue. These are important cases because they have to
do with the enforcement of the IDO, the implementation of the Comp Plan and you’ve given me
a lot to consider. I’'m gonna do my best to weigh it all and I will take everything under
consideration. Mr. Reynolds, please email the items that we requested at this hearing to Suzie by
Friday, if you’d like them included in the record. I will close these matters now and issue the
written decision in 15 days. Thank you, everybody.

D. BENNETT: Thank you.

S. REYNOLDS: Thank you.
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CITY STAFF PRESENT:

Robert Lucero — Zoning Hearing Examiner
Lorena Patten-Quintana — ZHE Planner, Planning Department

Suzie Sanchez — Hearing Monitor
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ZHE: Next is agenda item 31. That’s VA-2021-00449, project number, PR-2021-006330 Samuel
Jacob Reynolds through agent, Dave Bennett request a permit for a taller courtyard wall major
for Lot 20, Block 4, I’'m sorry, Lot 20, Block 14, Broadmoor Addition, located at 4200
Brockmont Avenue NE, zoned R- 1B. | see a Mr. Reynolds.

S. REYNOLDS: Yes, hello.
ZHE: Hello sir. Would you please state your full name and mailing address for the record?

S. REYNOLDS: Yes, my name is Samuel Reynolds and my mailing address is 4200 Brockmont
Avenue Northeast, Albuquerque 87108.

ZHE: Thank you, sir. And, please raise your right hand and do you affirm under penalty of
perjury that your testimony today will be true?

S. REYNOLDS: I do.

ZHE: Thank you and then is your agent going to be appearing?
S. REYNOLDS: Yes, he’s here.

ZHE: Okay, are you there, Mr. Bennett?

D. BENNETT: Hi, yes I’'m here. I apologize, I’'m here through dial in so I had to unmute. So,
I’m here.

ZHE: Thank you, sir. Would you please state your full name and mailing address for the record?

D. BENNETT: Yes, my name is Dave Bennett, my mailing address is 8100 Wyoming Blvd. NE.,
Albuquerque, NM 87113, Suite M-4.

ZHE: Thank you, sir. Please raise your right hand and do you affirm under penalty of perjury
that your testimony today will be true?

D. BENNETT: Yes.

ZHE: Thank you, sir. All right, so let me just say as a preliminary note that we received some
correspondence about the yellow notice sign not having been posted in accordance with the sign
agreement. Is that is that right? Do we have a notice issue because if so we can we can, you
know, we’ll need to defer or continue the case. What’s the status of the sign?

D. BENNETT: So, | apologize about that and | think we may have had some kind of
miscommunication but | received instructions to send out letters to a certain number of, of
individuals in the neighborhood which I did and submitted the proof of that to Suzie but I - - For
some reason, it, it seemed like the part that requires a sign was missing from that information and
it’s probably something that I over looked. So, if that’s gonna cause an issue, I apologize but I,
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you know, if we need to defer it, that’s fine but [ mean, I’d love to move forward obviously but if
it needs to be deferred... We can, we can do that.

ZHE: Yeah. Yeah, I think it’s, you know, it is a, it’s a big deal you know, notice is a
jurisdictional defect it, it just subjects you to appeal, an easy appeal, you know, if there wasn’t
any notice that’s, that’s a defect and so, we do have to have proper notice. You know, that being
said, if you’d like to present what you can of the case and the only thing that worries me there is
that people may not have the benefit of having heard it. So, I’m inclined to just defer it or
continue the matter, allow you to post the signs in a timely manner. You can confer with Lorena,
the ZHE Staff Planner, as to what the requirements are and, and then we can hear it at the next
meeting.

D. BENNETT: Sure. Yeah, yeah, I think that’d be great.
ZHE: Okay.
D. BENNETT: That’ll be fine.

ZHE: And then, the next meeting is, is February 15th. We always have them on the third
Tuesday of every month so, it’d be Tuesday, February 15 beginning at 9 AM.

D. BENNETT: Okay.
ZHE: So, we’ll go ahead and defer until that time.
D. BENNETT: Okay.

ZHE: And, if you could just please submit photos, you know, evidence that the sign was properly
posted and then that’ll take care of that concern.

D. BENNETT: Yep, absolutely.

ZHE: Okay, very good. Well I'm - - I think we’ll go ahead and close the record. I don’t want to
entertain any evidence just because without proper notice what, you know, there could be folks
who otherwise want to hear what’s being said now so we won’t get into the merits. We’ll just go
ahead and defer it. Thank you very much everyone.

D. BENNETT: Sure. Thank you very much, as well.

ZHE: Sure thing. So, that’s concludes agenda item 31.
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P]anmz;g Department
Alan Vare Interzm Planning Director

Development Review Division

600 204 Street NW — 34 Floor NOTICE OF APPEAL

Albuquerque, NM 87102

March 23, 2022
TO WHOM IT MAY CONCERN:

The Planning Department received an appeal on March 21, 2022. You will receive a
Notice of Hearing as to when the appeal will be heard by the Land Use Hearing
Officer. If you have any questions regarding the appeal please contact Alfredo
Ernesto Salas, Planning Administrative Assistant at (505) 924-3370.

Please refer to the enclosed excerpt from the City Council Rules of Procedure
for Land Use Hearing Officer Rules of Procedure and Qualifications for any
questions you may have regarding the Land Use Hearing Officer rules of
procedure.

Any questions you might have regarding Land Use Hearing Officer policy or
procedures that are not answered in the enclosed rules can be answered by Crystal
Ortega, Clerk to the Council, (505) 768-3100.

CITY COUNCIL APPEAL NUMBER: AC-22-7
PLANNING DEPARTMENT CASE FILE NUMBER:
PR-2021-006330-VA-2021-00449-VA-2022-00068

APPLICANT: Samuel J. Reynolds
4200 Brockmont Ave. NE
Albuquerque NM, 87113

Agent: Rodey, Dickason, Sloan, Akin, & Robb, P.A. c/o Paul M. Roybal,
201 3 St. Suite 2200
Albuquerque, NM, 87102

cc:  Crystal Ortega, City Council, City county bldg. 9" floor
Kevin Morrow/Legal Department, City Hall, 4" Floor-
Samuel Jacob Reynolds, samueljr1309@gmail.com
Rodey, Dickason, Sloan, Akin, & Robb, P.A. c/o Paul M. Roybal, proybal@rodey.com
Dave Bennett, landconm@gmail.com
Gary Eyster, meysterl@me.com
Diane and Charles McCash, sewellpics@aol.com
Erick Seelinger, 4201 Roma Ave NE, 87108
Carolyn Richter, 405 Montclaire DR NE, 87108
Jennifer Prakash, 437 Montclaire NE, 87108
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ZONING HEARING EXAMINER'S AGENDA

TUESDAY, March 15, 2022 9:00 A.M.

Join Zoom Meeting
https://cabg.zoom.us/j/7044490999

Meeting ID: 704 449 0999
One tap mobile
+1-669-900-6833,,7044490999# US (San Jose)
+1-253-215-8782,,7044490999# US (Tacoma)
Dial by your location

+1 669 900 6833 US (San Jose)

+1 253 215 8782 US (Tacoma)

+1 346 248 7799 US (Houston)

+1 646 558 8656 US (New York)

+1 301 715 8592 US (Germantown)
+1 312 626 6799 US (Chicago)
Meeting ID: 704 449 0999

Find your local number: https://cabg.zoom.us/u/a2s7T1dnA

Robert Lucero, Esg., Zoning Hearing Examiner
Lorena Patten-Quintana, ZHE Planner
Suzie Sanchez, ZHE Administrative Assistant
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For Inquiries Regarding This Agenda, Please Call The Planning Dept. at (505) 924-3894.
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PLEASE ADDRESS ALL CORRESPONDENCE TO:
Robert Lucero, Esq., Zoning Hearing Examiner at suzannasanchez@cabqg.gov
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NOTICE TO PEOPLE WITH DISABILITIES: If you have a disability and you
require special assistance to participate in this hearing, please contact
Planning Information at (505) 924-3860.

NEW BUSINESS:

VA-2022-00023 Project#
PR-2020-
003360

1. US Eagle Federal Credit Union (Agent, Consensus Planning) requests a
variance of 32% to the required 30% transparent windows in an activity
center for Lot B1, Rhodes Acres Addn, located at 5420 Academy RD NE,

zoned MX-H [Section 14-16-5-11(E)(2)(b)]
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10.

11.

VA-2022-00024

VA-2022-00025

VA-2022-00026

VA-2022-00028

VA-2022-00029

VA-2022-00030

VA-2022-00031

VA-2022-00032

VA-2022-00033

VA-2022-00034

Project#
PR-2022-
006549

Project#
PR-2022-
006549

Project#
PR-2021-
006173

Project#
PR-2022-
006552

Project#
PR-2022-
006552

Project#
PR-2022-
006553

Project#
PR-2022-
006554

Project#
PR-2022-
006555

Project#
PR-2022-
006556

Project#
PR-2019-
002309

Joshua Alan Quezada requests a permit major for a taller wall for Lot 23,
Block P, Lavaland Addn, located at 430 60th ST NW, zoned R-1B [Section
14-16-5-7(D)(3)(9)]

Joshua Alan Quezada requests a variance of 2 ft 6 inches to the 3 ft wall
height in the front yard for Lot 23, Block P, Lavaland Addn, located at 430
60th ST NW, zoned R-1B [Section 14-16-5-7(D)(1)]

Ernest Herrera requests a variance of 9 feet 10 inches to the required 15
foot rear yard setback for Lot 1, Block 5, Holiday Park Unit 4, located at 3100
Tahiti ST NE, zoned R-1C [Section 14-16-5-1(C)]

DR Investments LLC (Agent, Brian Ortiz) requests a permit wall major in the
front yard for Lot 11, Albright Addn No. 2, located at 610 Bellamah Ave NW,
zoned R-1A [Section 14-16-5-7(D)(3)(g9)]

DR Investments LLC (Agent, Brian Ortiz) requests a variance of 3 ft to allow
for a 6 ft solid wall in the front yard for Lot 11, Albright Addn No. 2, located at
610 Bellamah Ave NW, zoned R-1A [Section 14-16-5-7(D)(1)]

Archdiocese of Santa Fe Real Estate Corp/ Our Lady of Lavang (Agent, Hoi
Tran) requests a variance of 1 ft 4 inches to the required 3 foot fence in the
front yard for Lot 9, Block E, Monterey Manor, located at 1015 Chelwood
Park Blvd NE, zoned MX-L [Section 14-16-5-7(D)(1)]

Richard Asenap and Teresa Brito-Asenap request a permit wall major for a
taller court yard wall for Lot 15, Block B, Westpark Addn, located at 2025
Alhambra Ave SW, zoned R-1C [Section 14-16-5-7(D)(3)(g)]

Rancho Vista Mobile Home Park LLC (Agent, Land Development
Consultants, LLC) request a conditional use to allow for the retail of liquor for
Lot A1, Adobe Wells, located at 9610 Eagle Ranch RD NW, zoned MX-M
[Section 14-16-4-3(D)(39)(f)]

Joseph Chavez (Agent, Gilbert Austin) requests a carport permit in the front
yard for Lot 38-P1, Block K, Avalon Unit 3-BCONT, located at 9139 San
Nicholas Ave NW, zoned R-1A [Section 14-16-5-5(F)(2)(a)(3)(b)]

Wymont, LLC (Agent, Consensus Planning) requests a variance of 14 ft to
the required 20 ft edge buffer landscaping next to an R-MH zone for Lot 1-A-
1, La Miranda Subd, located at 4315 Wyoming Blvd NE, zoned MX-M
[Section 14-16-5-6(E)(3)(a)]
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12.

13.

14.

15.

16.

VA-2022-00035

VA-2022-00036

VA-2022-00037

VA-2021-00316

VA-2021-00317

Project#
PR-2019-
002309

Project#
PR-2022-
006561

Project#
PR-2022-
006561

Project#
PR-2021-
005834

Project#
PR-2021-
005834

Wymont, LLC (Agent, Consensus Planning) requests a variance of 32 ft to
the required 50 distance from an order board to a lot containing residential
uses for Lot 1-A-1, La Miranda Subd, located at 4315 Wyoming Blvd NE,
zoned MX-M [Section 14-16-5-5(1)(2)()]

Jesus Villareal and Maria Villareal request a permit wall or fence major for a
taller wall for Lot 68, Field Addn, located at 5901 Gonzales RD SW, zoned
R-1C [Section 14-16-5-7(D)(3)(g)]

Jesus Villareal and Maria Villareal request a variance of 3 ft to the 3 ft wall
height allowed in the front yard for Lot 68, Field Addn, located at 5901
Gonzales RD SW, zoned R-1C [Section 14-16-5-7(D)(1)]

City of Albuquerque Family and Community Services (Agent, Consensus
Planning) requests a conditional use to allow an overnight shelter for Lot
A1A1A/Lovelace Hospital, Lovelace Hospital, located at 5400 Gibson BLVD
SE, zoned MX-H [Section 14-16-4-2]

City of Albuquerque Family and Community Services (Agent, Consensus
Planning) requests a conditional use to allow an overnight shelter for Lot 1,
Swift Addn, located at 5006 Gibson BLVD SE, zoned MX-H [Section 14-16-
4-2]
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BEFORE THE CITY OF ALBUQUERQUE
LAND USE HEARING OFFICER

APPEAL NO. AC-22-7

PR-2021-006330; VA-2021-00449; VA-2022-00068

SAMUEL J. REYNOLDS, Appellant,

1 Samuel J. Reynolds (Appellant) through his attorney, filed this timely appeal of a
2 decision from the Zoning Hearing Examiner (ZHE). The ZHE denied Appellant’s front yard
3 wall permit application for a wall taller than 3-feet in height. In this appeal Appellant
4 contends that the ZHE misinterpreted the definition of a “front yard” as that term applies to
5  front yard walls. Furthermore, Appellant contends that new evidence demonstrates that he
6  meets the IDO criteria for a front yard wall taller than 3-feet; Appellant asks for a remand back
7  to the ZHE to consider the new evidence accepted into the record at the appeal hearing.
8 After reviewing the record and the new supplemental evidence, listening to arguments
9 and testimony at the appeal hearing, and after reviewing the all the applicable IDO provisions,
10  as explained in more detail below, I find that the precise appeal issues argued by Appellant
11 and his legal counsel should be denied. The ZHE’s interpretation of what a front yard wall
12 means is rational and consistent with the IDO. Appellant has not shown that the ZHE erred in
13 interpreting the IDO in this regard. However, I find that the ZHE did in fact error in applying
14  the analysis of IDO, § 6-6(H)(3)3. To be more precise, although not argued by the parties, the
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15  evidence in the record demonstrates that the ZHE mistakenly included one too many lots into
16  the equation to determine if 20% of the lots within 330-feet of Appellant’s lot have front yard
17  walls or fences taller than 3-feet. A remand is necessary so that the ZHE can reassess
18  Appellant’s application as described below.
19
20 1. FACTUAL AND PROCEDURAL BACKGROUND
21 The Appellant resides in a single-family residential dwelling at 4200 Brockmont
22 Avenue, NE, which is a corner lot at the Southeast corner of Brockmont Ave. and Montclaire
23 Street.! In the IDO, the area, including Appellant’s lot, is zoned R-1B.
24 It is undisputed that during the Summer of 2021, the wall which is the subject of this
25  appeal was fully constructed without any permitting from the City of Albuquerque [R. 075].
26  The wall is 6-feet in height and has taller decorative features along its length and corners [R.
27  075]. There are several drawings and photographs in the record showing the actual wall [R.
28 041-047].
29 Because the front yard wall exceeds the 3-feet height permissively allowed in a low-
30  density residential zone, Appellant was apparently advised that he must apply for retroactive
31  approval of the already constructed wall and notify the affected neighborhood associations and
32  neighbors that he intends to apply for a variance for the wall’s height. There are two
33 neighborhood associations who satisty the IDO’s requirements for notice of the application—
34  the Nob Hill Neighborhood Association (NHNA) and the District 6 Coalition of Neighborhood
35  Associations (D6CNA) [R. 029]. The record reflects that on October 20, 2021, Appellant
1. It is undisputed that both streets are local streets and not collectors.
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36  notified the NHNA and the D6CNA of his impending application and offered to have a pre-
37  submittal neighborhood meeting [R. 030, see also IDO, § 6-4(C)]. On the same day (October
38 20, 2021), NHNA President, Gary Eyster, accepted the request for a neighborhood meeting
39  [R. 036]. Pursuant to the IDO, § 6-4(C), a city facilitated meeting with Appellant’s residential
40  neighbors, NHNA representatives, Appellant, and his builder, was held on November 29, 2021
41  [R. 037-040].
42 On November 11, 2021, Appellant, through the builder, submitted a variance
43  application for the retroactive approval of the wall’s height [R. 023-024]. The ZHE held a
44  public hearing on January 18,2022 [R. 009, 116]. After learning that Appellant did not comply
45  with IDO, § 6-4(K)(4) by properly posting a city sign at the application site, the ZHE continued
46  the case [R. 115-116]. On February 15, 2022, the ZHE reconvened the public evidentiary
47  hearing [R. 101-113]. In a written decision dated March 2, 2022, the ZHE denied Appellant’s
48  application [R. 005-008].
49 This timely appeal followed [R. 011]. As the applicant and owner of the property on
50  which the wall was located, under IDO, § 6-4(V)(2)(a)1, the Appellant has standing to appeal
51  the ZHE’s decision. A quasi-judicial appeal hearing on the record was held on May 18, 2022.
52 The November 2020, IDO update was applied to the application and is applicable in reviewing
53  this appeal.
54 Appellant argues that the ZHE misinterpreted the definition of a “front yard” in IDO, §
55  7-1 as the term applies to front yard walls. Appellant contends the ZHE’s narrow interpretation
56  of what a front yard wall may include under the IDO caused the ZHE to exclude certain walls
57  inthe analysis of what is colloquially called the 20% rule for approving taller than 3-foot walls.
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58

59 1II. STANDARD OF REVIEW

60 A review of an appeal is a whole record review to determine whether the ZHE acted

61  fraudulently, arbitrarily, or capriciously; or whether the ZHE’s decision is not supported by

62  substantial evidence; or if the ZHE erred in applying the requirements of the IDO, a plan,

63  policy, or regulation [IDO, § 14-16-6-4(V)(4)]. At the appeal level of review, the decision and

64  record must be supported by substantial evidence to be upheld. Under the IDO, the Land Use

65 Hearing Officer (LUHO) has been delegated the authority to make recommendations to the

66  City Council to affirm, reverse, or otherwise modify the appealed decision to bring it into

67 compliance with the standards and criteria of the IDO. The City Council has also delegated

68 authority to the LUHO to independently remand appeals if necessary.

69

70  III. DISCUSSION

71 A. The ZHE’s interpretation of a “front yard wall” is rational, reasonable, and

72 consistent with longstanding past administrative interpretations.

;i Because Appellant essentially claims that the ZHE erred with the facts and the IDO and

75  specifically that the ZHE acted arbitrarily and capriciously, I take this opportunity before going

76  into the substantive merits of the appeal, to further explain Appellant’s burdens of proof under

77  the applicable appeal standards under New Mexico law. I start with the definition of arbitrary

78  and/or capricious conduct. Under New Mexico law, arbitrary and capricious action is action

79  taken that “is unreasonable or without a rational basis, when viewed in light of the whole

80 record.” Rio Grande Chapter of the Sierra Club v. New Mexico Mining Commission, 2003-

81  NMSC-005, 9 17. Moreover, it is action taken “without proper consideration in disregard of
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82  the facts and circumstances.” Perkins v. Department of Human Services, 1987-NMCA-148, 9
83  20.
84 Furthermore, as stated above, the ZHE’s decision must be supported with substantial
85  evidence to be upheld. “Substantial evidence is such relevant evidence as a reasonable mind
86  might accept as adequate to support a conclusion.” Embudo Canyon Neighborhood Ass'n v.
87  City of Albuquerque - 1998-NMCA-17, §8. Conversely, unless it can be shown that the ZHE’s
88 interpretation of the relevant IDO provisions and the facts were irrational such that a
89  reasonable mind cannot accept them as adequate to support the result reached, the ZHE’s
90 interpretation should be accorded deference under New Mexico law. Regents of the Univ. of
91 N.M.v. NM. Fed'n of Teachers, 1998-NMSC-020, § 17. Accordingly, even if Appellant has
92  shown that there are competing interpretations of the specific IDO sections at issue, a
93  contrasting interpretation is insufficient to disturb the ZHE’s decision. Put another way, the
94  question for appellate review is not whether substantial evidence exists to support the
95  Appellant’s interpretation of the IDO or the facts, but rather the question boils down to whether
96 the ZHE’s interpretation of the IDO is rational and reasonable under the facts and whether
97  there is substantial evidence in the record that can support the ZHE’s findings and the result
98  he reached. Because Appellant through counsel is essentially arguing that the meaning of a
99  front yard wall in IDO, § 6-6(H)(3)3 is somewhat ambiguous and can be interpreted in at least
100  two ways, this important maxim of New Mexico law is applicable in this appeal.
101 Turning now to the applicable IDO provisions, in the IDO, § 5-7 of the IDO contains
102 the development standards for regulating all types of fences and walls and in all zone districts.
103 Because the Appellant’s lot is in a low-density residential zone (R-1B), under Table 5-7-1
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104  (without a variance), the maximum height of a front yard wall or fence on the Applicant’s lot
105  is 3-feet [IDO, Table 5-7-1]. Notably, Table 5-7-2 in the IDO also establishes different height
106  restrictions from those in Table 5-7-1 for fences and walls in low density residential zones that
107  meet additional setback location standards in § 5-7(D)(3). Under IDO § 5-7(D)(3)(g) a request
108  for a taller wall that is set back more than “10-feet from the lot line abutting the street” can be
109  constructed to a height of 6 feet and may include certain design elements that “project
110 vertically 2 feet above the maximum wall height” [IDO, § 5-7(D)(3)(a)]. Because the wall in
111  this matter is setback by at least 10-feet from the front lot boundary line, Appellant’s wall
112 appears to satisfy the setback standards of § 5-7(D)(3). However, even so, under § 5-7(D)(3)
113 the variance criteria of IDO, § 6-6(H)(3) still must also be satisfied. See IDO, § 5-7(D)(3)(g)
114  and IDO, § 6-6(H)(1).2
115 The first four prongs of the Review and Decision Criteria in § 6-6(H)(3)(a) are
116  alternative criteria for granting an application for a taller front yard wall, only one of which
117  needs to be satisfied. The second part of § 6-6(H)(3) includes sections (b) through (d) and all
118  four must be satisfied. Because IDO, § 6-6(H)(3) is somewhat complex, it is restated in full
119  below:
120 Review and Decision Criteria
121 An application for a Permit — Wall or Fence — Major for a wall in the front
122 or street side yard of a lot with low-density residential development in or
123 abutting any Residential zone district that meets the requirements in
124 Subsection 14-16-5-7(D)(3)(g) (Exceptions to Maximum Wall Height) and
125 Table 5-7-2 shall be approved if the following criteria are met:
126 6-6(H)(3)(a) The wall is proposed on a lot that meets any of the following
127 criteria:
2. Appellant’s lot is near, but outside, of a restricted area (Monte Vista and College View Historic
District) in which taller walls are not allowed, even under Table 5-7-2. See IDO § 5-7(D)(3)(g) and (h)
respectively.
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The lot is at least % acre.

The lot fronts a street designated as a collector, arterial, or
interstate highway.

For a front yard wall taller than allowed in Table 5-7-1, at least
20 percent of the properties with low-density residential
development with a front yard abutting the same street as the
subject property and within 330 feet of the subject property
along the length of the street the lot faces have a front yard wall
or fence over 3 feet. This distance shall be measured along the
street from each corner of the subject property's lot line, and the
analysis shall include properties on both sides of the street. (See
figure below for an illustration of this measurement.)

For a street side yard wall taller than allowed in Table 5-7-1, at
least 20 percent of the properties with low-density residential
development with a side yard abutting the same street as the
subject property and within 330 feet of the subject property
along the length of the street the lot faces have a street side yard
wall or fence over 3 feet. This distance shall be measured along
the street from each corner of the subject property's lot line, and
the analysis shall include properties on both sides of the street.
(See figure below for an illustration of this measurement.)

6-6(H)(3)(b) The proposed wall would strengthen or reinforce the

architectural" "character of the surrounding area.

6-6(H)(3)(¢c) The proposed wall would not be injurious to adjacent

properties, the surrounding neighborhood, or the larger
community.

6-6(H)(3)(d) The design of the wall complies with any applicable

standards in Section 14-16-5-7 (Walls and Fences),
including but not limited to Subsection 14-16-5-7(E)(2)
(Articulation and Alignment), Subsection 14-16-5-
7(E)(3) (Wall Design), and all of the following:

1. The wall or fence shall not block the view of any
portion of any window on the front facade of the
primary building when viewed from 5 feet above
ground level at the centerline of the street in front of the
house.

2. The design and materials proposed for the wall or fence
shall" "reflect the architectural character of the
surrounding area."

[Emphasis added.]
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170 In this appeal Appellant is challenging how the ZHE interpreted and applied § 6-
171  6(H)(3)(a) to Appellant’s wall in this matter. For simplicity, this is the 20% rule. Appellant
172 stipulates that the 20% rule applies to the application [R. 015].

173 The ZHE found that Appellant did not satisfy the first part of the test (the 20% rule),
174  and that further analysis into the tests in § 6-6(H)(3)(b), (c), and (d) were unnecessary [R. 007,

175  Fndg. 16]. ZHE Finding 15 is what is challenged by Appellant which states in full:

176 15. Based on photographs, maps and oral evidence submitted, it does not appear
177 that at least 20 percent of the properties with low-density residential
178 development with a front yard abutting the same street as the subject property
179 and within 330 feet of the subject property along the length of the street the
180 lot faces have a front yard wall or fence over 3 feet. There are 12 lots aside
181 from the Subject Property along Brockmont, which the Subject Property
182 fronts. Therefore, 3 of those 12 properties must have a front yard wall or
183 fence over 3 feet to satisfy the 20 percent criteria. Applicant and opponents
184 agree that 4201 Brockmont and 4216 Brockmont have a front yard wall or
185 fence over 3 feet and are located within the pertinent area of review.
186 However, while Applicant maintains that 4220 Brockmont has a front yard
187 wall or fence over 3 feet, opponents argued that the wall at 4220 Brockmont
188 is not located in the front yard area, as “front yard” is defined by Section 7-
189 1 of the IDO (see diagram on page 592). Opponents appear to be correct,
190 because the wall at 4220 Brockmont runs contiguous with the primary
191 structure on that lot and parallel with the front yard lot line. 4220 Brockmont
192 does not count toward the 20 percent requirement. Therefore, it appears that
193 only two properties can be counted toward the 20 percent criteria, resulting
194 in a percentage of only approximately 16.7 percent. The Application does not
195 satisfy the criterion in IDO Section 6-6(H)(3)(a). (Emphasis added).

196

197 [R. 006-007, ZHE, Fndg 15].
198 Before digging deeper in the facts, the ZHE referenced the IDO’s definition of the term
199  “front yard” and an accompanying illustration, both in the IDO as support for the decision. In

200  the IDO, the definition of “front yard” is:

201 Front Yard
202 The part of a lot from the front lot line to any front fagade of the primary
203 building, extended to both side lot lines. If there is no primary building on
204 the lot, the part of a lot within the minimum setback in the zone district on
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205 the side of the lot where the property will be addressed. See also Lot
206 Definitions [IDO, § 7-1 Definitions].
58; Below is the illustration referenced by the ZHE:
Front Yard

209
210 The ZHE found that there are 12 lots on Brockmont Ave. that are within a 330-feet
211  measurement. Of the 12, the ZHE concluded that there are only two residential lots that have
212 walls or fences taller than 3 feet in the front yards as defined by the definition of a “front yard”
213 and as shown in the above illustration. The ZHE concluded that the lot at 4220 Brockmont
214 Ave, although parallel and facing the street front, that wall runs perpendicular to the side facing
215  of the house and therefor that lot and wall cannot be considered a front yard wall. I agree.
216 I first find that there is not a precise definition of a “front yard wall” in the IDO.
217  Defining what a front yard wall is depends exclusively on its location. Because there is not a
218  precise definition of a “front yard wall” in the IDO, the definition of “front yard” in the IDO
219  aids in defining that term. However, as this appeal shows, defining exactly what a “front yard
220  wall” means can be nuanced when a wall borders the imaginary line (in the above illustration)
221  separating a side yard from a front yard. The term is therefore ambiguous.
222 Although the precise definition of a front yard wall is ambiguous, I find that the ZHE’s
223  interpretation is consistent with the “front yard” illustration above which depicts what can be
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224 considered a front yard and it is consistent with a longstanding interpretation of that term. The
225  illustration establishes the parameters of a front yard. It depicts an imaginary line that runs
226  perpendicular with the side facing of a house as the separation point between a side yard and
227  what can be considered the front yard. The space behind the imaginary line, perpendicular to
228  the side facing of a dwelling cannot be considered part of the front yard. The space in front of
229  the imaginary line, up to the front facing street is the front yard space. The ZHE’s decision
230  regarding the lot at 4220 Brockmont is consistent with the illustration above because that wall,
231  although facing the street, is on the imaginary line the intersects with the dwelling’s side facing
232 ata perpendicular (90 degree) angle [See R. 016 for a photo of this wall].
233 Appellant suggests that there is at least one additional wall on Brockmont Ave. that
234 should have been considered by the ZHE. This is the new evidence Appellant submitted in this
235  appeal [R. 017]. Appellant points to the wall separating the lots of 4223 and 4219 Brockmont
236  Ave. as one that extends past the imaginary line into the front yard portion of those lots. For
237  purposes of simplicity, I agree with Appellant that that wall in fact extends past the side facing
238  of the two houses by at least 3-feet and extends into the front yards of the lots on the lots’ side
239  lot boundary line separating the two lots. However, despite that the wall extends into the front
240 yard portion of the front yard, it is missing one key attribute of a front yard wall, and therefore
241  itis still a side yard wall, not a front yard wall.
242 Although the IDO doesn’t have a precise definition of a front yard wall, it does include
243  another illustration as part of, IDO, § 6-6(H)(3)3 that conspicuously depicts the two main
244  attributes that all front yard walls have. The illustration is reproduced below:
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250 [IDO, page 463].
251 To qualify as a front yard wall, the first attribute of a front yard wall is that it must
252 extend into the front yard in front of the house and in the front yard wall space. Certainly, the
253  wall separating the homes of 4219 and 4223 Brockmont Ave. satisfies this attribute because it
254  does, even if by about 3-feet, extend into the front yard space [see photographs at R. 017].
255  However, that is not the only attribute necessary for a wall to be considered a front yard wall
256  under the IDO. If this were the only attribute necessary, a significant number of side yard walls
257  could in fact also be concurrently considered front yard walls and the clear distinction in the
258 IDO separating side yard walls from front yard walls would be considerably blurred and
259  perhaps conflated in some instances.
260 The second attribute of a front yard wall depicted in the illustration in IDO, § 6-
261  6(H)(3)3 is that the main part of the wall must also run parallel with the front fagade of the
262  house and street that the house faces. Both attributes are conspicuously depicted in the above
263  illustration, and both are consistent with how the ZHE defined a front yard wall. I also take
264  administrative notice that the ZHE has consistently defined front yard walls in this way for a
265  long period of time. Furthermore, the ZHE’s interpretation maintains the distinction between
266  side and front yard walls in the IDO.
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267 Conversely, I find that Appellant’s interpretation is so expansive that its applicability
268  erodes the distinctive attributes intended in the IDO. Because the City Council created separate
269 tests in the IDO for front yard walls and for side yard walls, the Council, as a matter of public
270  policy, intended that side yard walls and front yard walls be clearly distinguishable. Compare
271  subsections 3 and 4 in IDO, § 6-6(H)(3). There is a separate process for evaluating each type
272 of wall.? It can’t be overemphasized that Appellant’s suggested broad interpretation of front
273  yard walls has the effect of obscuring the deliberate differences between side and front yard
274  walls or fences in the IDO. Under all the above circumstances, the ZHE’s interpretation of
275  front yard walls is neither absurd nor unreasonable.
276
277 B. Because the 330-foot measurement was incorrectly administered, a remand is
278 necessary.
279
280 Although the ZHE correctly interpreted the IDO regarding the meaning of front yard
281  walls, I find that the ZHE misapplied the 330-foot measurement to determine if 20% of the
282  front yard walls are in fact taller than 3-feet in height. In so doing, the ZHE counted one too
283  many lots for the analysis of the 20% rule. This seems like harmless error; however, it is not.
284  For purposes of the 20% rule, the one superfluous (extra) lot counted significantly changes the
285  number of qualifying front yard walls or fences (taller than 3-feet) necessary for the ZHE to
286  approve Appellant’s application (at least under that prong of the test). Said another way,
287  measured from the outer boundary line of Appellant’s lot (on the East side), there are a total
288  of 11 lots on both sides of Brockmont Ave. that are within the correct 330-foot measurement.
3. Although the processes are similar, they are deliberately still separate tests.
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289 I find that, on the South side of Brockmont Ave., there are a total of five lots and on the North
290  side, there are six lots. Breaking this down further, the following lot addresses are within 330-
291  feet of Appellant’s lot on Brockmont Ave: 4204, 4208, 4212, 4216, 4220 on the South side;
292  and 4201, 4205, 4209, 4213, 4217, and 4221 on the Northside of the street.*
293 The ZHE mistakenly included the lot at 4224 Brockmont Ave. on the Southside of the
294 street; this lot is more than 330 feet from the East side boundary line of Appellant’s lot (which
295  is the appropriate location to start the 330-foot measurement).”> A closer look at the evidence
296 in the record reveals that City Planning Staff included a much longer measurement area than
297  330-feet [R. 048].% It appears to be an honest but consequential mistake. I presume that
298  everyone involved assumed that the 330-foot measurement was precise. It was not.
299 Presumably, under the correct measurement, because only 11 lots qualify in the 20%
300 analysis (not 12), Appellant demonstrated that of the 11 lots, two of them have front yard walls
301  or fences taller than 3-feet. In the record, it is undisputed that the lots at 4201 and 4216
302  Brockmont Ave. have walls/ fences taller than 3-feet in their front yards, and they are within
303  330-feet of Appellant’s East boundary line [R. 007]. Thus, with an accurate measurement of
4. The proper starting point for the eastward measurement on Brockmont Ave. is to start at the east
side boundary line of Appellant’s lot. See the illustration in the IDO at page 463. In the remand, the
ZHE should confirm the distance on the substantial evidence standard.
5. See the illustration on page 463 of the IDO indicating that the measurement begins at the outside
boundary line of the lot on which a wall or fence is sought. Because Appellant’s lot is a corner lot and
the address is a Brockmont Ave address, the lot therefore “faces” Brockmont Ave only, the
measurement can only include these 11 lots. See IDO, § 6-6(H)(3)3.
6. There are other defects in the instructions given to Appellant by City Staff, but for purposes of the
proper measurement, it appears to be incorrect.
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304  330-feet from the outer East side boundary line of Appellant’s lot, Appellant seemingly
305  satisfies the 20% rule.
306 A remand is necessary to confirm the presumptions regarding the measurements above
307 and for determining if the presumptions satisfy the substantial evidence standard and if so, an
308 analysis of the requirements in IDO § 6-6(H)(3)(b), (c), and (d) is necessary. To expedite the
309 ZHE’s reevaluation, the parties should be allowed to supplement the record with accurate
310  measurements (if they choose) and with evidence to support the rest of the analysis under IDO
311 § 6-6(H)(3)(b), (c), and (d). Accordingly, this matter is remanded. All issues and arguments
312 are preserved in the event there is a subsequent appeal.
313  Regpectfully Submitted:
314 i f Z
Steven M. Chavez, Esq.
Land Use Hearing Officer
May 23, 2022
Copies emailed to:
Appellant and his Counsel
Party Opponent
ZHE
City Council and Staff
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BEFORE THE CITY OF ALBUQUERQUE
LAND USE HEARING OFFICER

APPEAL NO. AC-22-7

PR-2021-006330; VA-2021-00449; VA-2022-00068

SAMUEL J. REYNOLDS, Appellant,

1 Samuel J. Reynolds (Appellant) through his attorney, filed this timely appeal of a
2 decision from the Zoning Hearing Examiner (ZHE). The ZHE denied Appellant’s front yard
3 wall permit application for a wall taller than 3-feet in height. In this appeal Appellant
4 contends that the ZHE misinterpreted the definition of a “front yard” as that term applies to
5  front yard walls. Furthermore, Appellant contends that new evidence demonstrates that he
6  meets the IDO criteria for a front yard wall taller than 3-feet; Appellant asks for a remand back
7  to the ZHE to consider the new evidence accepted into the record at the appeal hearing.
8 After reviewing the record and the new supplemental evidence, listening to arguments
9 and testimony at the appeal hearing, and after reviewing the all the applicable IDO provisions,
10  as explained in more detail below, I find that the precise appeal issues argued by Appellant
11 and his legal counsel should be denied. The ZHE’s interpretation of what a front yard wall
12 means is rational and consistent with the IDO. Appellant has not shown that the ZHE erred in
13 interpreting the IDO in this regard. However, I find that the ZHE did in fact error in applying
14  the analysis of IDO, § 6-6(H)(3)3. To be more precise, although not argued by the parties, the
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15  evidence in the record demonstrates that the ZHE mistakenly included one too many lots into
16  the equation to determine if 20% of the lots within 330-feet of Appellant’s lot have front yard
17  walls or fences taller than 3-feet. A remand is necessary so that the ZHE can reassess
18  Appellant’s application as described below.
19
20 1. FACTUAL AND PROCEDURAL BACKGROUND
21 The Appellant resides in a single-family residential dwelling at 4200 Brockmont
22 Avenue, NE, which is a corner lot at the Southeast corner of Brockmont Ave. and Montclaire
23 Street.! In the IDO, the area, including Appellant’s lot, is zoned R-1B.
24 It is undisputed that during the Summer of 2021, the wall which is the subject of this
25  appeal was fully constructed without any permitting from the City of Albuquerque [R. 075].
26  The wall is 6-feet in height and has taller decorative features along its length and corners [R.
27  075]. There are several drawings and photographs in the record showing the actual wall [R.
28 041-047].
29 Because the front yard wall exceeds the 3-feet height permissively allowed in a low-
30  density residential zone, Appellant was apparently advised that he must apply for retroactive
31  approval of the already constructed wall and notify the affected neighborhood associations and
32  neighbors that he intends to apply for a variance for the wall’s height. There are two
33 neighborhood associations who satisty the IDO’s requirements for notice of the application—
34  the Nob Hill Neighborhood Association (NHNA) and the District 6 Coalition of Neighborhood
35  Associations (D6CNA) [R. 029]. The record reflects that on October 20, 2021, Appellant
1. It is undisputed that both streets are local streets and not collectors.
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36  notified the NHNA and the D6CNA of his impending application and offered to have a pre-
37  submittal neighborhood meeting [R. 030, see also IDO, § 6-4(C)]. On the same day (October
38 20, 2021), NHNA President, Gary Eyster, accepted the request for a neighborhood meeting
39  [R. 036]. Pursuant to the IDO, § 6-4(C), a city facilitated meeting with Appellant’s residential
40  neighbors, NHNA representatives, Appellant, and his builder, was held on November 29, 2021
41  [R. 037-040].
42 On November 11, 2021, Appellant, through the builder, submitted a variance
43  application for the retroactive approval of the wall’s height [R. 023-024]. The ZHE held a
44  public hearing on January 18,2022 [R. 009, 116]. After learning that Appellant did not comply
45  with IDO, § 6-4(K)(4) by properly posting a city sign at the application site, the ZHE continued
46  the case [R. 115-116]. On February 15, 2022, the ZHE reconvened the public evidentiary
47  hearing [R. 101-113]. In a written decision dated March 2, 2022, the ZHE denied Appellant’s
48  application [R. 005-008].
49 This timely appeal followed [R. 011]. As the applicant and owner of the property on
50  which the wall was located, under IDO, § 6-4(V)(2)(a)1, the Appellant has standing to appeal
51  the ZHE’s decision. A quasi-judicial appeal hearing on the record was held on May 18, 2022.
52 The November 2020, IDO update was applied to the application and is applicable in reviewing
53  this appeal.
54 Appellant argues that the ZHE misinterpreted the definition of a “front yard” in IDO, §
55  7-1 as the term applies to front yard walls. Appellant contends the ZHE’s narrow interpretation
56  of what a front yard wall may include under the IDO caused the ZHE to exclude certain walls
57  inthe analysis of what is colloquially called the 20% rule for approving taller than 3-foot walls.
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ZONING HEARING EXAMINER'S AGENDA

TUESDAY, June 21, 2022 9:00 A.M.

Join Zoom Meeting
https://cabg.zoom.us/j/7044490999

Meeting ID: 704 449 0999
One tap mobile
+1-669-900-6833,,7044490999# US (San Jose)
+1-253-215-8782,,7044490999# US (Tacoma)
Dial by your location

+1 669 900 6833 US (San Jose)

+1 253 215 8782 US (Tacoma)

+1 346 248 7799 US (Houston)

+1 646 558 8656 US (New York)

+1 301 715 8592 US (Germantown)
+1 312 626 6799 US (Chicago)
Meeting ID: 704 449 0999

Find your local number: https://cabg.zoom.us/u/a2s7T1dnA

Robert Lucero, Esq., Zoning Hearing Examiner
Lorena Patten-Quintana, ZHE Planner
Suzie Sanchez, ZHE Administrative Assistant
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For Inquiries Regarding This Agenda, Please Call The Planning Dept. at (505) 924-3894.
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PLEASE ADDRESS ALL CORRESPONDENCE TO:
Robert Lucero, Esq., Zoning Hearing Examiner at suzannasanchez@cabq.gov

NOTICE TO PEOPLE WITH DISABILITIES: If you have a disability and you
require special assistance to participate in this hearing, please contact
Planning Information at (505) 924-3860.

INTERPRETER NEEDED:

1. VA-2022-00095 Project# Carlos Fadraga and Dania Rodriguez request a variance of 10 feet to the
PR-2020- required 10 foot corner side setback for Lot 10, Block 12, Vista Encantada,
003521 located at 2736 Florida ST NE, zoned R-1C [Section 14-16-5-1(C)(1)]

Zoning Hearing Examiner Hearing 6-21-2022
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