TABLE OF CONTENTS

AC-20-8
AC-20-6 AC-19-18
PR-2019-002811
VA-2019-00288
PAGE(S)
MEMO . . 1-7
APPEAL APPLICATION /REASON FOR APPEAL .......cccoiiiiiiiiiiiii, 8-19

EPC NOTIFICATION OF DECISION JUNE 11, 2020......c.ccccccevinvininnirininnnnnnn. 20- 22

EPC STAFF REPORT, JUNE 11, 2020 ......cooitiniieiiii e, 2343
ATTACHED EXHIBITS. . 44 - 45
EPC MINUTES, JUNE 11, 2020........citiniiiiiiie e 46 - 59
ADDITIONAL INFORMATION. ...ttt e 60 — 68
A C-20-0. ..o (Attachment 1)

N O e I (Attachment 2)



CITY OF ALBUQUERQUE

Albuquerque, New Mexico

Planning Department

Mayor Timothy M. Keller

INTER-OFFICE MEMORANDUM July 17, 2020
TO: Pat Davis, President, City Council
FROM: Brennon Williams, Planning Director BW

Subject: AC-20-8, AC- 20-6, AC-19-18, Project PR-2018-002811 SI-2019-00158 VA-2019-
00288: Richard Chavez, appeals the decision of the Environmental Planning
Commission (EPC) to deny an appeal of the Development Review Board’s (DRB)
decision to deny of a variance for sidewalk installation for all or a portion of Lots 7-10,
Block 44, Perea Addition, zoned R-1A, located at the northeast corner of 15" St. NW and
Granite Ave. NW, containing approximately 0.32 acre(s). (J-13)

OVERVIEW

This request for a sidewalk variance was denied by the DRB on October 30, 2019. The DRB’s decision
to deny the request was based on analysis that the installation of sidewalk at this location would provide
a ‘public benefit’ (DPM criteria) and the requirement for sidewalk installation should be followed. The
EPC, acting as the appellant body for a DPM sidewalk variance, heard the appeal of the DRB decision
on February 13, 2020, and voted to deny the appeal. The applicant appealed the EPC’s decision and the
appeal was heard by the LUHO on April 30, 2020. The LUHO remanded the case to the EPC to address:
provision of findings; the authority of the DRB to require sidewalks for this type of request; to consider
if the lack of sidewalk is a non-conforming site feature and, if it is, if a lot consolidation would expand
the nonconformity.

The EPC heard the case on June 11, 2020. The EPC followed the remand instructions and voted to deny
the appeal and affirmed the decision of the DRB to deny the sidewalk variance. The EPC’s second
hearing focused on addressing the remand issues and did not rehear the entire case. The EPC determined
that: (1) the DRB does have authority to require a sidewalk for this request; (2) the subject site is non-
compliant with regard to sidewalk installation and, therefore, the nonconformity issue is moot; and (3)
the EPC provided substantive findings for its decision.

Section 14-16-6-4(U) outlines the applicable criteria for the appeal in determining whether the EPC
made one of the following mistakes when rendering their decision:

1. The decision-making body or the prior appeal body acted fraudulently, arbitrarily, or
capriciously.
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The decision being appealed is not supported by substantial evidence.

3. The decision-making body or the prior appeal body erred in applying the requirements of
this IDO (or a plan, policy, or regulation referenced in the review and decision-making
criteria for the type of decision being appealed).

APPEAL

The appellant cites the following as reasons for the appeal (in bold text). Staff’s response to the
appellant’s arguments follows in regular text. A full list of the appellant’s arguments is contained in the
appeal application, dated June 26, 2020, which is included in the record.

1. Appellant: The DRB does not have authority to require the installation of sidewalks for this
request and a third party, the LUHO, should review this decision.

The question of DRB authority was part the LUHO remand instructions to the EPC. The
LUHO asked the EPC to determine if the DRB has authority to require installation of
sidewalk for this request to re-divide the property. The EPC affirmed that the DRB does
have this authority and the decision is supported by the adopted findings.

Section 14-16-5-3(D)(1)(a) of the IDO (approved 2018) and the Sidewalk Ordinance, City
Code of Ordinances, Section 6-5-5-3 (approved 1983), require a property owner to provide
perimeter sidewalks for pedestrian circulation. Each Ordinance references the Design
Process Manual for sidewalk design standards (Chapter 23) and lists criteria for review of
a variance to sidewalk installation (Chapter 12). This application for a minor subdivision—
the main request is to re-divide land in order to sell one house—triggers the requirement in
the IDO to provide a perimeter sidewalk.

IDO Subdivision All properties shall
Access & - have perimeter —> Sidewalk Ordinance
Connectivity sidewalks.

\1 Design Process Manual e
Chapter 23 Chapter 12
Sidewalk Variance to
Bequts & Sidewalk
Design

a. The application for a Subdivision is subject to IDO Subdivision and Access and
Connectivity Provisions.
The request to re-divide land at 906 15th Street NW triggers the requirements of Access
and Connectivity (14-16-5-3) and, specifically, Pedestrian Circulation requirements for a
perimeter sidewalk (14-16-5-3(D)(1)(a)). The applicant has four lots with lot lines running
east and west. The lot lines cross the two houses on the property. The application meets
the IDO definition of a subdivision for which the subdivision provisions of the IDO are
applicable. The applicant wants to re-divide or replat so that the there are two parcels
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divided by a lot line oriented north and south. *

(1) The application meets the IDO definitions of subdivide and subdivision
triggering the requirements for a subdivision of land. The applicant is re-
dividing land into two parts for future transfer of ownership.

(@) “Subdivide

To divide or re-divide land into 2 or more parts by whatever means
to facilitate the present or future conveyance or other transfer of
incidents of ownership or use.” (IDO, § 7-1, Definitions, p. 496)

The applicant had his realtor, Cathy Olson, speak on his behalf at the first
DRB meeting of September 11, 2019. Ms. Olson stated:
“I am the realtor for Richard Chavez. ....He is requesting
a, the request is to replat 4 lots into 2 lots and a sidewalk waiver
for today’s request...would like to go ahead and split the property
as there are now 2 residences on the corner. So, in order for him to
live in one and sell the other this will be required to get that
done...” (Record AC-19-18, pp. 134-5)
The applicant is re-dividing land for future conveyance or other incidents
of ownership or use and, therefore, triggers the requirements of a
subdivision of land, including sidewalks.

(b) “Subdivision

1. The process of subdividing land into 2 or more lots or parcels for
purposes of sale or development.
2. The parcel of land subdivided.” (IDO, § 7-1, Definitions, p. 496)

(2) When the application is for a subdivision of land that creates fewer than 10 lots,
the IDO Section 14-16-6-6(I)(a)(1) identifies it as a ‘Subdivision of Land-

Minor’.2

(3) The IDO Section 14-16-6-6(I)(3) ‘Review and Decision Criteria’ for a
Subdivision of Land-Minor require compliance with the IDO, DPM, and other
adopted City regulations:

6-6(1)(3) Review and Decision Criteria
An application for a Subdivision of Land — Minor shall be
approved if it meets all of the following criteria:

1. 6-6(1)(3)(a) All applicable provisions of this IDO, the
DPM, other adopted City regulations, and any conditions
specifically applied to development of the property in a
prior permit or approval affecting the property.
6-6(1)(3)(b)  Any Variances granted to development

! The EPC Staff Report for the June 11, 2020 Remand hearing provides a timeline-with air photos—to trace development
activity on the subject site and analyze if sidewalk and driveway features are non-conforming or non-compliant. The EPC
found that the lack of sidewalk is a non-compliant site feature.

21DO 14-16-6-6(1)(a) Subdivision of Land — Minor. Applicability. “Approval of a subdivision of land within the City that:
1. Creates 10 or fewer lots on any single lot that has been recorded as a single lot for at least 3 years previously.”
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standards applicable to the subdivision in Section 14-16-5-
3 (Access and Connectivity) or Section 14-16-5-4
(Subdivision of Land) and any deviations to other IDO
standards granted within the thresholds established by
Section 14-16-6-4(0) (Deviations) are documented in the
application.

The IDO Access and Connectivity requires a perimeter sidewalk per
IDO 14-16-5-3(D)(1):

Sidewalks in Residential Development

(a) Perimeter sidewalks shall be provided in accordance with the
DPM...

b. The application for a Subdivision is also subject to the Sidewalk Ordinance which
requires a perimeter sidewalk.

The ‘Review and Decision Criteria’ for a Subdivision states that the application is
subject to ‘other adopted City regulations.” The Sidewalk Ordinance, § 6-5-5-3
requires all properties to have a perimeter sidewalk:

Pedestrian Sidewalk, Drive Pad, And Curb and Gutter required:

All properties within the city shall have sidewalk, drive pad, curb ramps, curb
and gutter in accordance with the standards set forth by §86-5-5-1 et seq.,
unless a variance from these standards is allowed through the procedures
established by §86-5-5-1 et seq. or unless such sidewalks, curb ramps, drive
pads, curbs and gutters were constructed under standards previously in force.
Such previously constructed improvements shall be considered non-
conforming and as such may be repaired and maintained, however, if and
when replacement becomes necessary, it shall be replaced according to the
current standards or variance procedures of 886-5-5-1 et seq. Compliance
with the provisions of 886-5-5-1 et seq. shall be the responsibility of the
property owner. The cost of installing sidewalk shall be borne by the abutting
property. On property in residential zones where only houses and townhouses
are allowed, and where the lot abuts public streets at both its front and the rear
lot lines, the property does not bear the cost of constructing missing sidewalk
abutting the rear lot line where the property does not have the legal right to
vehicular access from that street; this exception applies only to lots platted
before June 29, 1983 (the effective date of the city's Subdivision Ordinance,
set forth in § 14-16-5-4). (‘74 Code, 88-6-3) (Ord. 219- 1972; Am. Ord. 39-
1981; Am. Ord. 77-1989; Am. Ord. 2017-025)

c. The application for a Subdivision is subject to the Development Process Manual (DPM)
which requires a perimeter sidewalk on a local street.

The DPM cross references the Sidewalk Ordinance in requiring a perimeter sidewalk
in Chapter 23, Section 5:
Section 5. MISCELLANEOUS STREET DESIGN CRITERIA
A. Sidewalks
Refer to Tables 23.2.1.A and 23.2.1.B for detailed information about sidewalk
widths and locations. Sidewalks must be provided for all properties within the
City of Albuquerque as required by the Sidewalk Ordinance. The
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fundamental requirements governing sidewalk design are established by this
ordinance. Sidewalk designs must provide for the mobility, safety and
comfort of the pedestrian and provide for adequate pedestrian access to
abutting property. Pertinent sidewalk design criteria are collected herein for
the convenience of the designer.

2. Appellant: The fact that the City failed to address issues in 2004, does not constitute a
deficiency in the current application.

The EPC nor the staff have asserted that there is a deficiency in the application, rather the new
application for a plat does need to be reconciled with any non-compliant for nonconforming
features. In response to the LUHO remand instructions, staff analyzed the site history. In
2004, the applicant requested a building permit and the entire property should have been
brought up to date with current standards, including the Sidewalk Ordinance. It is unclear why
required items were not addressed. The lack of sidewalk on the property transformed into a
non-compliant site feature at that time. The EPC concurred with this analysis. The applicant
did not make a contrary assertion in the hearing. Since the property’s lack of a sidewalk is a
non-compliant site feature, the nonconforming provisions of the 1IDO do not apply to the

property. 3

In addition to this non-compliance issue, the current request to replat the property to allow for
the sale of one of the structures also fully triggers the requirement for all IDO, DPM, and other
City regulations (Sidewalk Ordinance) to be apply to the property. (See previous discussion.)
Therefore, the DRB had the authority to require the sidewalks in conjunction with this replat
request. The applicant acknowledged that authority by submitting a separate application for a
sidewalk variance. That variance was analyzed in the context of the property and the
surrounding neighborhood. The request did not meet the criteria required to allow no sidewalk
installation, therefore the DRB denied the variance.

3. Appellant: The applicant does not meet the definition of development because he chooses
to sell his property.

Mr. Chavez’s realtor testified in the September 2019 DRB meeting that the purpose of the plat
application was to facilitate conveyance of property to another owner. The property cannot
be sold with the current plat where homes are straddling lot lines. The application meets the
definition of ‘subdivide’: re-divide land for future conveyance or other incidents of ownership
or use. The IDO requires a minor subdivision of land to comply with all City regulations,
including the installation of sidewalk. (See full explanation in Item 1.a above.)

The applicant’s request was treated the same way all applications for replat, re-divide, and lot
consolidation are treated. These applications are required to provide sidewalk according the
current City regulations. All requests for variances to the sidewalk are analyzed using the
criteria used to analyze this current variance application.

The following items are not part of the remand instructions, and are thus items that were
decided previously by the DRB and EPC. Therefore, only a brief response is offered here.

3 See June 11, 2020 Staff report, pp. 7-10 for complete analysis of the lack of sidewalk being a non-compliant rather than a
non-conforming site feature.
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These items are fully addressed in other staff reports in the record.

4. Appellant: The criteria used in the original approval discusses that the requirements in the
DPM and the IDO are substantially similar. The applicant asks that this be defined.

The basis for the decision to deny a Sidewalk Variance is the criteria in the DPM, Chapter 12,
supplemented by the IDO. The DRB Traffic Engineer testified to the EPC in the February
hearing that she used both sets of criteria to evaluate the request. Page 33A of the record for
AC-20-6 lists the criteria from both the DPM and the IDO and demonstrates how they are
similar. The DRB determined that the installation of sidewalk at this location would provide
a ‘public benefit’ and, therefore, no variance should be granted.

5. Appellant: A significant amount of the streets around the neighborhood do not have
sidewalks.

The exhibit on page 18 of the June 11, 2020 EPC* staff report maps sidewalks in the area. The
DRB Traffic Engineer determined that sidewalks are in use in this pedestrian neighborhood
and there is a public benefit to eliminating gaps in the sidewalk system in this neighborhood.

CONCLUSION

The LUHO asked the EPC to address three main issues:
1. Provide substantive findings for the EPC decision;
2. Determine whether or not the DRB can require the applicant to construct the sidewalks; and

3. Determine if the existing lack of sidewalks is a non-conforming site feature subject to the
non-conformance section of the IDO, and if it is, would a lot consolidation expand the
nonconformity.

The EPC adopted substantive findings to support their decision. These are included in the record and
contain references to the applicable ordinances and codes. They provide a sound justification for the
decision.

The record contains evidence citing the IDO Section 14-16-5-3(D)(1)(a) (approved 2018) and the
Sidewalk Ordinance, City Code of Ordinances, § 6-5-5-3 (approved 1983) as verification that the DRB
can require sidewalks.

The staff report to the EPC contains a complete discussion regarding the issue of non-conformity. The
EPC concluded that because the sidewalk would have been required at the time of building permit in
2004 by the Sidewalk Ordinance, the lack of sidewalk is non-compliant rather than non-conforming.

The decision of the EPC was supported by substantial evidence in the record, which included a complete
review of the remand issues from the Land Use Hearing Officer. The EPC did not act fraudulently,
arbitrarily, or capriciously. The EPC acted within its authority in denying the appeal and reaffirming the
DRB denial of a sidewalk variance.

4 Also see Record for AC 20-6, page 35-A.
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Jolene Wolfley, Chair
Development Review Board
Planning Department
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DEVEL.OPMENT REVIEW APPLICATION

Effective 4/17/19

lbuquerque |

'A_c__l_mimstrative Degcis

Policy Decisions

[ Site Plan — EPC including any Variances - EPC

[0 Archaeological Certlficate (Form P3) (Form P1)

0O Adoption or Amendment of Comprehensive
Plan or Facility Plan (Form Z)

[ Historic Certificate of Appropriateness — Minor

(Form L) L) Master Development Plan (Form P1)

0 Adoption or Amendment of Historic
Designation (Form L)

[ Historic Certificate of Appropriateness — Major

0O Alternative Signage Plan (Form P3) (Form L)

L Amendment of IDO Text (Form Z)

0J Minor Amendment to Site Plan (Form P3) L] Demolition Qutside of HPO (Form L)

L1 Annexation of Land (Farm 7}

O WTF Approval (Form W1} 0 Historic Design Standards and Guidelines (Form L)

1 Amendment to Zoning Map — EPC (Form 2}

[} Wireless Telecommunications Facility Waiver
{Form W2}

L1 Amendment to Zoning Map —~ Council (Form Z)

Appeals

Decision by EPC, LC, ZHE, or City Staff (Form
A)

APPLICATION INFORMATION -

Applicant: Richard G. Chavez

505-934-6979

Address: 906 15" St NW

Email: rceagle2sky@gmail.com

City: Albuquergue State: NM Zip: 87104
ProfessionaliAgent (if any): Phone:
Address: Email:
City: State: Zip:

Proprietary Interest in Site;

List all owners:

BRIEF DESCRIPTION OF REQUEST .

Appeal of ERC June 11th Notice of Dacision

N (Accuracy of th ex:stml legal descnptton IS cruclar! Attach a separate sheet if nec 5 a

Block: Block 44 Perea
Additon

Lot or Tract No. :Lots 7-10 located at NEG of 157 St Nw

Subdivision/Addition: MRGCD Map No.:

UPC Code:

Zone Allas Page(s). J-3 Existing Zoning: R-1A

Proposed Zoning:

# of Existing Lots: 4

# of Proposed Lots: 2

Total Area of Site (acres).0.32

LOGATION GF PROPERTY BY STREETS

{ Between:

and:

Site Address/Strest:

prior project and case |

Y (f-ist any curren_t..__ g

ber{s) that may 'bé_:'féilé?:\:rant to your réij'ug_ )

>
st Ze Lol | Pl

Date: 6-26/2020

Printed Name: J 10MH At G d/ﬁ AVe &

Case Numbers Action Fees Case Numbers

Applicant or 3 Agent

Action Fees

Meeting/Hearing Date:

Fee Total:

Des

Staff Signature:

Project #




FORM A: Appeals
Complete applications for appeals will only be accepted within 15 consecutive days, excluding holidays, after the
decision beihg appealed was made.

1 APPEAL OF A DECISION OF CITY PLANNING STAFF (HISTORIC PRESERVATION PLANNER) ON A HISTORIC
CERTIFICATE OF APPROPRIATENESS — MINOR TO THE LANDMARKS COMMISSION (LC)

[ APPEAL OF A DECISION OF CITY PLANNING STAFF ON AN IMPACT FEE ASSESSMENT TO THE ENVIRONMENTAL
PLANNING COMMISSION (EPC)

X APPEAL TO CITY COUNCIL THROUGH THE LAND USE HEARING OFFICER (LUHO)
__ Interpreter Needed for Hearing? if yes, indicate language:

X___ A Single PDF file of the complete application including all documents being submitted must be emailed to PLNDRS@caba.qov
prior to making a submittal. Zipped files or those over 9 MB cannot be delivered via email, in which case the PDF must be
provided on a CD. PDF shall be organized with the Development Review Application and this Form A at the front followed by
the remaining documents jn the order provided on this form.

_x_ Project number of the case being appealed, if applicable: #2019-002811

__Application number of the case being appealed, if applicable:

_x_ Type of decision being appealed; EPC Notice of Decision

x___ Letter of authorization from the appellant if appeal is submitted by an agent

x__ Appellant's basis of standing in accordance with IDO Seclion 14-16-6-4(U)2)

x__ Reason for the appeal identifying the section of the IDO, other City regulation, or condition attached to a decision that has not
been interpreted or applied correctly, and further addressing the criteria in IDO Section 14-16-6-4(U){4)

__x Copy of the Official Notice of Decision regarding the matter being appealed

I, the applicant or agent, acknowledge that if any required information is nof submitfed with this application, the application will not be
scheduled Wubh’c‘meetlp 9rh ring, If required, or otherwise processed until it is complete.

signature: '/ 4 s {24/ 400, /é Date: 6-26-2020

Printed Narhs:

N [4

7oA rd é’//ﬂﬂ Z 5 Appiicant or L1 Agent

Case Numbers: Project Number:

Staff Signature:

Date:

O 0 9 Revised 2/6/19




Notice of Formal Protest of EPC’'s Recommendation
for AC-20-6 Project # 2019-002811
By: Richard G. Chavez

90615™ ST NW

| am Protesting the EPC’s Recommendation based on 6-4-(U) (4)a The Decision making body or the prior
appeal body acted Fraudulently, Arbitrarily and Capriciously.

For the record, | was never given any instructions or guidance on how and where to file this appeal other
than a reference to the Ordinance section that addressed appeals in the Notice of Decision. | had to find
out where and to whom | submitted my Appeal. | was also told that | will be told how much I have to pay
for the appeal and would be told how much at the Development Service Desk, but that’s impossible to
do because no one is manning the desk. It wasn’t until the day before my appeal was due that |
contacted Planning staff on the 25" | had to reach out to Planning Department staff person, Mr. Alfredo
Salas to ask him where | submit my appeal to and he responded that | had to contact two individuals in
Municipal Development, Being unable to locate these individuals because the city phone system is not
giving you any contact information, Mr. Salas forwarded my name to them so they could forward an
application for my Appeal on the last day | had to file an appeal. If | didn’t know better | would be led to
believe that the Planning Staff has intentionally or unintentionally left me uninformed as to how and
where | file my appeal. You would think that would be part of the notification in the Notice of Decision
by EPC. So | have to wonder, is this a Passive Aggressive approach that staff has decided in how they
want to deal with me, in order to short circuit my appeal? The fact that this question is being asked is a
serious symptom of poor management of the Panning Department. What compounds this problem is
the lack of accountability of the Planning Staff. They are not held accountable for their false statements
and arbitrary decision and actions that they have taken. The Hearing Officer is not going to address the
false statements and having to Remand back to EPC was the only means to address the sloppy work of
staff .Question is sloppy Is consider maleficence?

1. For the record on two occasion, Planning Staff stated that | had submitted my application in July
2019. That is a false statement and the reason Planning staff repeats this false statement, is
because it goes to the level of incompetence in reviewing my application and not addressing the
changes in the Ordinance that the City Council enacted in May of 2019.

2. Planning Staff on multiple Occasion insist that | requested a Variance for my Project that is
another false statement. | came in requesting a Lot Line Adjustment, staff stated that this would
be a subdivision and the only option | had was Sidewalk Variance or a Sidewalk Waiver, staff
explained there was a difference in the outcomes and that there were separate filing fees for A
Sidewalk Variance and Sidewalk Waiver. | asked for a Waiver and paid the fee as required for a
waiver that had already been addressed by City Council, but not by Planning Staff. Planning Staff
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instructed/directed me to check off both boxes in the application because to apply for a
Sidewalk Waiver | MUST check off the Variance Box, this was the instructions by staff to me.
Nowhere in my application will you see me applying for a Sidewalk Variance, but city planning
insist that | did, which is a false statement that has gone on without any accountability to these
false statement.

For the record, if | were to request a Sidewalk Variance it would be for the sidewalk On 15%
which would lead into the base of my neighbors EIm tree at 4ft wide and at 3ft wide, it would
run into the root base of the tree, creating a legal liability for me as constant Tripping Hazard
that has now been created on the north end of the sidewalk on 15™ St. if, | were to request a
Sidewalk Variance. For the Record, because both staff and EPC have falsely claimed that you can
create a transition off the sidewalk to the dirt surface where no sidewalk exist, that is a false
statement. Licensed sidewalk contractors have clearly stated to me, there is no such thing as a
Transition off a sidewalk on to dirt, so what you have is a 2-3 inch deviation in the sidewalk to
the dirt which by HUD and OSHA standards creates a TRIPPING HAZARD, Three false statement
from Planning Staff and no one is being held accountable. These false statement regarding a
“Transition” off the sidewalk are an attempt to MINIMIZE and DIMINISH the legal liability that
this sidewalk will create for me by installing a known and quantifiable Tripping Hazard.

| do not agree with the interpretation by Planning Staff that the Ordinance gives the DRB the
authority to require sidewalk installed when there is no development activity involved as
defined the City’s IDO and | would ask for an impartial third party (LUHO) to review this decision.
The DRB is limited to Development related activity and to arbitrarily designate a requirement for
sidewalk without specific language from the IDO’s Development criteria seems questionable.

#7 of the OFFICIAL NOTICE OF DECISION states that the DPM and IDO prior to May 2019 or
Councils adoption were “Substantially Similar” how do you define Substantially Similar since
staff is using that to ignore the fact that Staff failed to adopt those changes in a timely fashion
prior to the submission of my application on August 29, 2019.

#10 in the OFFICIAL NOTICE OF DECISION states the IDO defines Development and suggest
because | may choose to sell my property that somehow | meet the definition of a Development,
which is absurd and false and if the Planning staff calls a fence between the properties a
Structure, it could also be argued, it’s a Barrier. At best when does single dwelling unit
constructed with all proper permits from the city, become a Development 16 years later?

#11 in the OFFICIAL NOTICE OF DECISION states that | should have re-platted my property when
| submitted my request for construction permit in 2004. The fact that the city failed to address
this issues back then does not constitute a deficiency in the current application. Foundation and
Principals of Administrative law says you can’t look back at lack of compliance on the city’s part
and update application referring back to city’s lack of action, that action has passed and there is
no relevance to current request.
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10.

11.

#12 states the application was analyzed using the same review criteria as other similar request
to forego installation of sidewalk. If that is the case do all of the applicants have to have their
application Remanded back to the approving body because of sloppy work and does the
Planning Staff make it a policy not to notify the appellant as to the who, what and where to
appeal a decision from the EPC? Is there established protocol for notifying Appellants and was it
followed in my case?

#13 in the OFFICIAL NOTICE OF DECISION states, the subject site does not meet Sidewalk
Variance criteria under DPM Chapter 12. How could this determination be made when I've
never asked for a Sidewalk Variance? | would have no problem meeting 4 of the 9 criteria of the
Sidewalk Ordinance variance stated in the Chapter 12 Introduction to Sidewalk Variance. This is
another example of the Arbitrary Nature the Planning Staff has taken with my application. Never
submitted a request for Variance, but it has been determined that | don’t meet any of their
criteria. The Planning staffs rational for not implementing the Amendment to the Sidewalk
Ordinance is, that it met similar criteria, without defining similar and without providing any
notification of the change to the Sidewalk Ordinance as it related to my application.

#14 in the OFFICIAL NOTICE OF DECISION states the majority of area has sidewalk, what it fails
to state that a significant amount of the streets around my neighborhood do not have sidewalk
and | don’t see any plans for any new subdivision taking place in my neighborhood, as it is an
older neighborhood and significant built out, so what is the relevance of this statement? What |
find ironic is that the city is forcing me to pay for sidewalk that everyone and their brother gets
to use for FREE. What about the legal fees that | will be stuck with when someone at night plants
their face on my sidewalk with poor street lighting and a made for Tripping Hazard. See # 3 point
of discussion. Attached is a picture of a 2 story duplex going on the corner of 14" and Mountain
Rd. You can clearly see there is no sidewalk on the west side of the street. Both the developer
and owner of the lot with gas lines (Gas Co. of NM, | presume) on it, have not been required to
install sidewalk. This goes to show the inconsistency and arbitrary nature the Planning staff uses
in enforcing the Sidewalk Ordinance. | would presume that the City Engineer would have sent
them an official letter demanding the developer or Gas Co. of New Mexico to install sidewalk
where it actually ensures a completed sidewalk from Granite to Mountain Rd. Unlike my
property where there is no other sidewalk to tie into to complete a system that would be safe
for a person using a wheel chair or walker. The Planning Director specifically stated on a TV
interview that through the permitting process sidewalk installation will be addressed. So what
happen to a real development that is actual putting up structures and installing utility
infrastructure

#15 in the OFFICIAL NOTICE OF DECISION states application was analyzed using same Review
Criteria as another similar request. If that is the case, why was the city councils adoption
amendments to the Sidewalk Ordinance not used for my application and why was | NEVER
NOTIFIED that changes had taken place with the Ordinance that | was supposed to complying
with? If staff was not arbitrary in its decisions, why did the Land Use Hearing Officer have to
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instruct the City Planning Director, Planning Staff, the DRB and EPC a Remand to EPC on how to
do their job, if my request was analyzed as everyone else’s was. Why have the false statement
about the time line for my application being received in July not September continue to persist
in its false nature and why does the fact that | did not apply for a Sidewalk Variance as a false
statement by the Planning Staff not being addressed?

12. #16 in the OFFICIAL NOTICE OF DECISION states Requirement for property owners to provide
and maintain sidewalks in public right away as required by 6-5-5-3- and goes on to state that the
DRB has the Authority to require Public Infrastructure that comes before the DRB for any
development action. | don’t see language that clearly states that a Non-related development
activity that does not meet any of the IDO’s Development Criteria is required to meet a new
subdivision standard for new sidewalks. Planning staff claims that because I’'m asking for a Lot
Line Readjustment, that constitutes a Development activity even though what I’'m doing does
not me the IDO definition for Development.

| realize that the false statement are not related to the cited sections of the Sidewalk Ordinance, but it
speaks to the lack of accountability of the Planning Department and Staff, in their incompetence of
administering the process for my application. This process has been defined by staff’s arbitrary decision
and statements. The arbitrary nature of the Planning staff was proven by the Land Use Hearing Officer
having to Remand back to EPC my application in which he admonished the staff, DRB, EPC and Planning
Director for doing a sloppy job.

There is a better solution to this Whack-A Mo ordinance that you call a Sidewalk Ordinance. You have a
400 million gap in sidewalks, does anyone honestly believe that by shoving down the throats of Property
Tax Paying Constituents like I, Not Developers, who the Planning Staff seems to treat everyone as a
developer, who happen to request a permit from the city, is going to fill that 400 million gap? This is
where the Planning Department needs to act like a Planning Department and work with the appropriate
CIP program to carve out a slice of funding that can be secured over 10-20 years of bond funding to pay
for sidewalk installation. If the city can designate a 1% for the ARTS, why can’t the city designate an
amount from CIP specifically for sidewalk? | would believe there are more people utilizing the sidewalk
than there are traveling around the city to view Art projects. The first funding could target the older
areas of Albuquerque, like Barrelas, East San Jose, San Jose, Martinez Town, and Old Town area first. To
treat every applicant as a Developer who's actually paying property taxes. Why would you want to treat
and put Property Tax through what | have gone through and be treated as nothing more than a
REVENUE SOURCE for the city coffers? As a department of the city why would you want to experience
the embarrassment of being called out for not doing your job the Land Use Hearing Officer?

Bureaucratic Calcification Syndrome

e This is how we’ve always done this

e No flexibility to address non-conforming issues

e Denial and more Denial of Bad Decision and Sloppy Work
o No Accountability for bad action or false statements
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| realize these point are irrelevant to staff and this process, but at some point in this process someone
need to hold this Planning Department accountable for its sloppy handling of my application. How many
similar applicants were treated this way and did not have the ability to articulate their case or couldn’t
afford the appeal process. | understand the cities need to have sidewalk in our streets, but to force
constituents who are already paying property taxes, in my case $6,800.00 to be taxed again for installing
sidewalk? The city does install sidewalk at specific locations that it deems worthy, so why couldn’t all
sidewalk be addressed over a 20 year period. Sidewalks could be on every street in the city in that time
frame which will happen a lot sooner than utilizing the Whack-A-Mo Ordinance you call a Sidewalk
Ordinance.
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PLANNING DEPARTMENT

URBAN DESIGN & DEVELOPMENT DIVISION
600 2nd Street NW, 3rd Floor, 87102

P.O. Box 1293, Albuquerque, NM 87103

Office (505) 924-3860 Fax (505) 924-3339

OFFICIAL NOTIFICATION OF DECISION

June 11, 2020

AC-20-6 Project #2019-002811

Richard Chavez VA-2019-00288 - VARIANCE
906 15th Street NW AC-19-18 Appeal of Denial of DPM Variance by the
Albuquerque NM, 87104 Development Review Board

Richard Chavez appeals the DRB’s denial of a request for a
DPM sidewalk variance for all or a portion of Lots 7-10 Block
44 Perea Addition zoned R-1A, located at NEC of 15" ST NW
and Granite Ave NW, containing approximately 0.32
acre(s). (J-13)

Staff Planner: Maggie Gould

On June 11, 2020 the Environmental Planning Commission (EPC) voted to deny this Appeal.

Findings:

1.
2.

This is a remand from the Land Use Hearing Officer to the Environmental Planning Commission.

The LUHO tasks the EPC with three main issues to address: the lack of substantive findings;
whether or not the DRB can require the applicant to construct the sidewalks; and if the existing
lack of sidewalks is a non-conforming site feature subject to the non-conformance section of the
IDO. These issues are addressed as demonstrated by the following findings.

These findings are substantive and provide clear basis for the EPC decision pursuant to IDO 8§6-
4(U)(3)(c)4.

The Applicant’s request for a variance to the sidewalk standards accompany an application for a
Subdivision — Minor for a an approximately 0.32-acre site at 15" and Granite NW.

IDO 86-6(1)(a) Review and Decision Criteria states that a Subdivision — Minor shall be
approved if it meets “[a]ll applicable provisions of this IDO, the DPM, other adopted City
regulations, and any conditions specifically applied to development of the property in a prior
permit or approval affecting the property.” IDO §6-6(1)(a)(3). The Sidewalk Ordinance 6-5-5-3 is
an adopted City regulation.

The DRB also has the authority to require sidewalks in association with any action on a property
that comes before the DRB per the Sidewalk Ordinance, 86-5-5-3, which states that all properties
within the city shall have sidewalk, drive pad, curb ramps and curb and gutter unless a variance
from these standards is obtained. DRB denied the variance request to the sidewalk standards,
thereby requiring a sidewalk.
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OFFICIAL

NOTICE OF DECISION

AC-20-6 Project #2019-002811
June 11, 2020

Page 2 of 3

10.

11.

12.

13.

14.

15.

16.

The Development Process Manual (DPM) references the Sidewalk Ordinance and sets out the
variance procedure for installation of a sidewalk. The review criteria regarding allowing no
sidewalk installation in the DPM and contained in IDO (pre May 2019) are substantially similar.
The Transportation Engineer stated that both sets of criteria were used to determine that the request
did not meet the variance/waiver criteria. See AC-19-18, p. 9.

The R-1A zone allows one house per lot. The current platting of the site has two houses on portions
of four lots. The second house on the property was built in 2004; the underlying zoning at the time
a, SU-2 TH did not limit houses to one per lot.

The IDO Section 14-16-1-4 (A), Applicability, states that the IDO applies to all private land in the
City and all owners and occupants are required to comply with standards. Additionally, all
development after the IDO effective date, May 18, 2018, is subject to IDO standards.

The IDO defines “development” as “[a]ny activity that alters the ground on a property.
Development may include construction of buildings, structures, or streets; installation of
landscaping, infrastructure, utilities, or site features; and/ or activities to prepare land for such
construction or installation, such as grading. For the purposes of this IDO, this term included new
development and redevelopment.” The applicant states on the record that it is his intent to
subdivide the property to sell off a dwelling unit on one of the proposed lots. See AC-19-18, p.
134-5. The applicant also has a fence in the public right-of-way which must be removed or he will
have to obtain a revocable permit from the city.

With the new development and construction in 2004, the owner should have re-platted the lots to
create new lots that did not split the buildings and should have provided a sidewalk. In 2004, the
lack of sidewalk transformed from being a nonconforming site feature to become a non-compliant
site feature.

The application was analyzed using the same review criteria as other similar requests to forego
installation of a sidewalk.

The subject site does not meet the criteria for a Sidewalk Variance under DPM Chapter 12. The
subject site is in an active pedestrian area with a medium intensity land use. The provision of a
sidewalk in this area will ‘contribute to the public welfare.’

The majority of the area has sidewalks. See AC-19-18, p. 10, 11.

The DRB did not act arbitrarily or capriciously and acted within the authority granted by the IDO,
the DPM, and the Sidewalk Ordinance.

The requirement for property owners to provide and maintain sidewalks in the public right of way
abutting their property per the Sidewalk Ordinance, § 6-5-5-3, is applicable to the subject site and
any property that comes before the DRB for any development action. The DRB has the authority
to require this public infrastructure per the Review and Decision Criteria for Subdivision — Minor
(IDO Section 6-6(1)(a)).
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OFFICIAL NOTICE OF DECISION
AC-20-6 Project #2019-002811
June 11, 2020

Page 3 of 3

APPEAL.: If you wish to appeal this decision, you must do so within 15 days of the EPC’s decision or
by June 26, 2020. The date of the EPC’s decision is not included in the 15-day period for filing an
appeal, and if the 15" day falls on a Saturday, Sunday or Holiday, the next working day is considered
as the deadline for filing the appeal.

For more information regarding the appeal process, please refer to Section 14-16-6-4(U) of the IDO,
Administration and Enforcement. A Non-Refundable filing fee will be calculated at the Land
Development Coordination Counter and is required at the time the appeal is filed. It is not possible to
appeal EPC Recommendations to City Council; rather, a formal protest of the EPC’s Recommendation
can be filed within the 15 day period following the EPC’s recommendation.

You will receive notification if any person files an appeal. If there is no appeal, you can receive Building
Permits at any time after the appeal deadline quoted above, provided all conditions imposed at the time
of approval have been met. Successful applicants are reminded that other regulations of the City Zoning
Code must be complied with, even after approval of the referenced application(s).

Sincerely,

for Brennon Williams
Planning Director

cc: Crystal Ortega, Ciy Council, City hall 9™ floor
Kevin Morrow, Legal Department, City Hall 4™ floor.
Richard Chavez, 906 15th Street NW, Albuquerque NM, 87104
EPC file
DRB file
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PLANNING DEPARTMENT

URBAN DESIGN & DEVELOPMENT DIVISION
600 2nd Street NW, 3rd Floor, 87102

P.O. Box 1293, Albuquerque, NM 87103

Office (505) 924-3860 Fax (505) 924-3339

OFFICIAL NOTIFICATION OF DECISION

June 11, 2020

AC-20-6 Project #2019-002811

Richard Chavez VA-2019-00288 - VARIANCE
906 15th Street NW AC-19-18 Appeal of Denial of DPM Variance by the
Albuquerque NM, 87104 Development Review Board

Richard Chavez appeals the DRB’s denial of a request for a
DPM sidewalk variance for all or a portion of Lots 7-10 Block
44 Perea Addition zoned R-1A, located at NEC of 15" ST NW
and Granite Ave NW, containing approximately 0.32
acre(s). (J-13)

Staff Planner: Maggie Gould

On June 11, 2020 the Environmental Planning Commission (EPC) voted to deny this Appeal.

Findings:

1.
2.

This is a remand from the Land Use Hearing Officer to the Environmental Planning Commission.

The LUHO tasks the EPC with three main issues to address: the lack of substantive findings;
whether or not the DRB can require the applicant to construct the sidewalks; and if the existing
lack of sidewalks is a non-conforming site feature subject to the non-conformance section of the
IDO. These issues are addressed as demonstrated by the following findings.

These findings are substantive and provide clear basis for the EPC decision pursuant to IDO 8§6-
4(U)(3)(c)4.

The Applicant’s request for a variance to the sidewalk standards accompany an application for a
Subdivision — Minor for a an approximately 0.32-acre site at 15" and Granite NW.

IDO 86-6(1)(a) Review and Decision Criteria states that a Subdivision — Minor shall be
approved if it meets “[a]ll applicable provisions of this IDO, the DPM, other adopted City
regulations, and any conditions specifically applied to development of the property in a prior
permit or approval affecting the property.” IDO §6-6(1)(a)(3). The Sidewalk Ordinance 6-5-5-3 is
an adopted City regulation.

The DRB also has the authority to require sidewalks in association with any action on a property
that comes before the DRB per the Sidewalk Ordinance, 86-5-5-3, which states that all properties
within the city shall have sidewalk, drive pad, curb ramps and curb and gutter unless a variance
from these standards is obtained. DRB denied the variance request to the sidewalk standards,
thereby requiring a sidewalk.
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OFFICIAL

NOTICE OF DECISION

AC-20-6 Project #2019-002811
June 11, 2020

Page 2 of 3

10.

11.

12.

13.

14.

15.

16.

The Development Process Manual (DPM) references the Sidewalk Ordinance and sets out the
variance procedure for installation of a sidewalk. The review criteria regarding allowing no
sidewalk installation in the DPM and contained in IDO (pre May 2019) are substantially similar.
The Transportation Engineer stated that both sets of criteria were used to determine that the request
did not meet the variance/waiver criteria. See AC-19-18, p. 9.

The R-1A zone allows one house per lot. The current platting of the site has two houses on portions
of four lots. The second house on the property was built in 2004; the underlying zoning at the time
a, SU-2 TH did not limit houses to one per lot.

The IDO Section 14-16-1-4 (A), Applicability, states that the IDO applies to all private land in the
City and all owners and occupants are required to comply with standards. Additionally, all
development after the IDO effective date, May 18, 2018, is subject to IDO standards.

The IDO defines “development” as “[a]ny activity that alters the ground on a property.
Development may include construction of buildings, structures, or streets; installation of
landscaping, infrastructure, utilities, or site features; and/ or activities to prepare land for such
construction or installation, such as grading. For the purposes of this IDO, this term included new
development and redevelopment.” The applicant states on the record that it is his intent to
subdivide the property to sell off a dwelling unit on one of the proposed lots. See AC-19-18, p.
134-5. The applicant also has a fence in the public right-of-way which must be removed or he will
have to obtain a revocable permit from the city.

With the new development and construction in 2004, the owner should have re-platted the lots to
create new lots that did not split the buildings and should have provided a sidewalk. In 2004, the
lack of sidewalk transformed from being a nonconforming site feature to become a non-compliant
site feature.

The application was analyzed using the same review criteria as other similar requests to forego
installation of a sidewalk.

The subject site does not meet the criteria for a Sidewalk Variance under DPM Chapter 12. The
subject site is in an active pedestrian area with a medium intensity land use. The provision of a
sidewalk in this area will ‘contribute to the public welfare.’

The majority of the area has sidewalks. See AC-19-18, p. 10, 11.

The DRB did not act arbitrarily or capriciously and acted within the authority granted by the IDO,
the DPM, and the Sidewalk Ordinance.

The requirement for property owners to provide and maintain sidewalks in the public right of way
abutting their property per the Sidewalk Ordinance, § 6-5-5-3, is applicable to the subject site and
any property that comes before the DRB for any development action. The DRB has the authority
to require this public infrastructure per the Review and Decision Criteria for Subdivision — Minor
(IDO Section 6-6(1)(a)).

021



OFFICIAL NOTICE OF DECISION
AC-20-6 Project #2019-002811
June 11, 2020

Page 3 of 3

APPEAL.: If you wish to appeal this decision, you must do so within 15 days of the EPC’s decision or
by June 26, 2020. The date of the EPC’s decision is not included in the 15-day period for filing an
appeal, and if the 15" day falls on a Saturday, Sunday or Holiday, the next working day is considered
as the deadline for filing the appeal.

For more information regarding the appeal process, please refer to Section 14-16-6-4(U) of the IDO,
Administration and Enforcement. A Non-Refundable filing fee will be calculated at the Land
Development Coordination Counter and is required at the time the appeal is filed. It is not possible to
appeal EPC Recommendations to City Council; rather, a formal protest of the EPC’s Recommendation
can be filed within the 15 day period following the EPC’s recommendation.

You will receive notification if any person files an appeal. If there is no appeal, you can receive Building
Permits at any time after the appeal deadline quoted above, provided all conditions imposed at the time
of approval have been met. Successful applicants are reminded that other regulations of the City Zoning
Code must be complied with, even after approval of the referenced application(s).

Sincerely,

for Brennon Williams
Planning Director

cc: Crystal Ortega, Ciy Council, City hall 9™ floor
Kevin Morrow, Legal Department, City Hall 4™ floor.
Richard Chavez, 906 15th Street NW, Albuquerque NM, 87104
EPC file
DRB file
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Environmental Agenda Number: 1

Planning Project #:4C-20-6,
Commission PR-2019-002811, VA-2019-00288,
AC-19-18

Hearing Date: June 11, 2020

Staff Report
, Staff Recommendation
Agent Richard Chavez
Applicant Richard Chavez Affirm EPC DENIAL of the appeal,
Remand from the LUHO to ;h:;(?:vz;fqﬁ\tzligﬁgge DREL
R t the EPC . '
L © Project # 2018-002811, VA 2019-
00288
Legal Lots 7-10 Block 44 Perea AC-20-6. AC-19-18
Description Addition, based on the Findings beginning on
Location NEC of 15" St. NW and p. 14.
Granite Ave. NW,
Size .32 acres
Existing Zoning R-1A, Staff Planner
Proposed R-1A Maggie Gould, Planning Manager
Zoning ’

Summary of Analysis

This request for a Sidewalk Variance was denied by
the DRB on October 30, 2019. The DRB’s decision
to deny a sidewalk variance was based on analysis
that the installation of sidewalk at this location would
provide a ‘public benefit’ (DPM criteria). The EPC
heard the appeal of the DRB decision on February 13,
2020 and voted to deny the appeal. The applicant
appealed the EPC’s decision and the appeal was
heard by the LUHO on April 30, 2020. The LUHO
chose to remand the case back to the EPC to address:
provision of findings; the authority of the DRB to
require sidewalks for this type of request; and to
consider if the lack of sidewalk is a non-conforming L
site feature and, if it is, if a lot consolidation would

expand the nonconformity. T
The information in this staff report and the updated

findings address these issues. Staff recommends that

the EPC affirm its original decision and deny the

appeal.
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CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 2019-002811, AC-20-6
CURRENT PLANNING SECTION Hearing Date: June 11, 2020
Page 4
. INTRODUCTION
Surrounding zoning, plan designations, and land uses:
et Comprehensive Plan Land Use
Area
Site RI1-A Consistency Residential
R-T
North ”? ”?
South R-1A ” ”
East R_ 1 A 29 29
West R-1A, R-T » »
Request

This appeal is being heard by the EPC because the Land Use Hearing Officer (LUHO) remanded
the appeal to the EPC to address three main concerns regarding their February 13, 2020 decision.

EPC Role

The EPC is tasked with addressing the specific issues stated by the LUHO in his remand decision.
The EPC does not need to re-hear the entire case, only the issues brought up by the remand
instructions.

Context

The subject site is located within the Downtown Neighborhood Area, Character Protection
Overlay 3.

The area is near parks, museums, historic sites, shopping, restaurants and a bike boulevard
(Mountain road). The area experiences significant pedestrian traffic.

The site contains two houses on four lots. The original house has a driveway on 15™ Street and
includes the address of 906 15 Street. This home straddles two lots. The second house has a
building permit from 2004 and appears to straddle three lots. There is a driveway to this house in
use on Granite Avenue, but it is unclear if the driveway was permitted. One house per lot is
allowed in the underlying zoning.

History

This request was originally heard by the Development Review Board (DRB) at multiple meetings
in 2019, with final DRB decision on October 30, 2019. The decision was appealed and sent to the
Land Use Hearing Officer. The LUHO and City Council became aware that the DPM makes the
EPC the first appeal body for a sidewalk variance and, therefore, sent the case to the EPC to
address the correct appeal procedure. On February 13, 2020, the EPC voted to deny the appeal.
That decision was appealed and came before the LUHO on April 30, 2020. The LUHO decided
to remand the appeal to the EPC.
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II. REMAND ISSUES
The LUHO tasked the EPC with three main issues to address:

1.

1. Provide substantive findings for the EPC decision;

2. Determine whether or not the DRB can require the applicant to construct the sidewalks;
and

3. Determine if the existing lack of sidewalks is a non-conforming site feature subject to the
non-conformance section of the IDO, and if it is, would a lot consolidation expand the
nonconformity.

Provide Substantive Findings

During the February 13, 2020 EPC hearing, the EPC discussed the sidewalk variance request
at length. The Sidewalk Ordinance, the DPM requirements, and IDO sidewalk requirements
were all thoroughly discussed. The unfamiliar process of an appeal of the sidewalk variance
before the EPC contributed to staff and EPC overlooking the need to approve findings to
accompany the decision. This staff report includes findings for the EPC’s consideration and
use.

The DRB has Authority to Require Sidewalks for a Replat (Re-subdivision) of Land

The IDO Section 14-16-5-3(D)(1)(a) (approved 2018) and the Sidewalk Ordinance, City Code
of Ordinances, § 6-5-5-3 (approved 1983), require a property owner to provide perimeter
sidewalks for pedestrian circulation. Each Ordinance references the Design Process Manual
for sidewalk design standards (Chapter 23) and criteria for review of a variance to sidewalk
installation (Chapter 12). This application for a minor subdivision—the main request is to re-
divide land in order to sell one house—triggers the requirement in the IDO to provide a
perimeter sidewalk.

IDO Subdivision All properties shall
Access & have perimeter Sidewalk Ordinance
Connectivity sidewalks.
\ Design Process Manual

Chapter 23 Chapter 12

Sidewalk Variance to

Req’s & Sidewalk

Design
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a. The application for a Subdivision is subject to IDO Subdivision and Access and
Connectivity Provisions.

The request to re-divide land at 906 15" Street NW triggers the requirements of Access
and Connectivity (14-16-5-3) and, specifically, Pedestrian Circulation requirements for a
perimeter sidewalk (14-16-5-3(D)(1)(a). The applicant has four lots with lot lines running
east and west. The lot lines cross the two houses on the property. The application meets
the IDO definition of a subdivision for which the subdivision provisions of the IDO are
applicable. The applicant wants to re-divide or replat so that the there are two parcels
divided by a lot line oriented north and south.

Timeline of 906 15t Street:

Pre 1983
Curb cut & driveway is Home is
on 15th Street built on the
\ four lots.

1959 Aer... i 0 20 ADft

i’roperty from AGIS 1959 Aerial Photo.

1983 Sidewalk Ordinance goes into effect.
The lack of sidewalk for the property becomes a nonconforming site feature.

028



Page |7

2004 Second home is built on the four lots.
Sidewalks are not installed in violation of Sidewalk Ordinance.
Lack of sidewalk and driveway pad are non-compliant site features.

Second home is built
in 2004

Lat: 3500604 N o

2014 per..d 55 wip:4326 Latrtona & €[ SSPEN
Property from AGIS 2014 aerial photo

with lot lines in blue.

Unclear how curb cut on
Granite came about.

2019 Current Requests:
(1) Re-divide land to facilitate property sale.
(2) Variance request to not install sidewalk as sidewalk requirement is triggered by
IDO Subdivision-Access and Connectivity.
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(1) The application meets the IDO definitions of subdivide and subdivision triggering
the requirements for a subdivision of land. The applicant is re-dividing land into
two parts for future transfer of ownership.

(a) “Subdivide

To divide or re-divide land into 2 or more parts by whatever means to
facilitate the present or future conveyance or other transfer of incidents
of ownership or use.” (IDO, § 7-1, Definitions, p. 496)

The applicant had his realtor, Cathy Olson, speak on his behalf at the first DRB
meeting of September 11, 2019. Ms. Olson stated:

“I am the realtor for Richard Chavez. ....He is requesting a, the
request is to replat 4 lots into 2 lots and a sidewalk waiver for today’s
request...would like to go ahead and split the property as there are now
2 residences on the corner. So in order for him to live in one and sell
the other this will be required to get that done...” (Record AC-19-18,
pp. 134-5)

The applicant is re-dividing land for future conveyance or other incidents of
ownership or use and therefore triggers the requirements of a subdivision of
land, including sidewalks.

(b) “Subdivision

1. The process of subdividing land into 2 or more lots or parcels for
purposes of sale or development.

2. The parcel of land subdivided.” (IDO, § 7-1, Definitions, p. 496)

(2) When the application is for a subdivision of land that creates fewer than 10 lots,
the IDO Section 14-16-6-6(I)(a)(1) identifies it as a ‘Subdivision of Land-Minor’.!

(3) The IDO Section 14-16-6-6(1)(3) ‘Review and Decision Criteria’ for a Subdivision
of Land-Minor require compliance with the IDO, DPM, and other adopted City
regulations:

6-6(1)(3) Review and Decision Criteria

An application for a Subdivision of Land — Minor shall be approved
if it meets all of the following criteria:

"'IDO 14-16-6-6(I)(a) Subdivision of Land — Minor. Applicability. “Approval of a subdivision of land within the
City that: 1. Creates 10 or fewer lots on any single lot that has been recorded as a single lot for at least 3 years
previously.”
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6-6(1)(3)(a) All applicable provisions of this IDO, the DPM,
other adopted City regulations, and any conditions
specifically applied to development of the property
in a prior permit or approval affecting the property.

6-6(1)(3)(b) Any Variances granted to development standards
applicable to the subdivision in Section 14-16-5-3
(Access and Connectivity) or Section 14-16-5-4
(Subdivision of Land) and any deviations to other
IDO standards granted within the thresholds
established by Section 14-16-6-4(O) (Deviations)
are documented in the application.

(a) The IDO Access and Connectivity requires a perimeter sidewalk per IDO
14-16-5-3(D)(1):

Sidewalks in Residential Development

(a) Perimeter sidewalks shall be provided in accordance with the
DPM...

b. The application for a Subdivision is also subject to the Sidewalk Ordinance which
requires a perimeter sidewalk.

The ‘Review and Decision Criteria’ for a Subdivision states that the application is
subject to ‘other adopted City regulations.” The Sidewalk Ordinance, § 6-5-5-3
requires all properties to have a perimeter sidewalk:

Pedestrian Sidewalk, Drive Pad, And Curb and Gutter required:

All properties within the city shall have sidewalk, drive pad, curb ramps,
curb and gutter in accordance with the standards set forth by §§6-5-5-1 et seq.,
unless a variance from these standards is allowed through the procedures
established by §§6-5-5-1 et seq. or unless such sidewalks, curb ramps, drive pads,
curbs and gutters were constructed under standards previously in force. Such
previously constructed improvements shall be considered non-conforming and as
such may be repaired and maintained, however, if and when replacement becomes
necessary, it shall be replaced according to the current standards or variance
procedures of §§6-5-5-1 et seq. Compliance with the provisions of §§6-5-5-1 et
seq. shall be the responsibility of the property owner. The cost of installing
sidewalk shall be borne by the abutting property. On property in residential zones
where only houses and townhouses are allowed, and where the lot abuts public
streets at both its front and the rear lot lines, the property does not bear the cost of
constructing missing sidewalk abutting the rear lot line where the property does
not have the legal right to vehicular access from that street; this exception applies
only to lots platted before June 29, 1983 (the effective date of the city's Subdivision
Ordinance, set forth in § 14-16-5-4). ("74 Code, §8-6-3) (Ord. 219- 1972; Am. Ord.
39-1981; Am. Ord. 77-1989; Am. Ord. 2017-025)
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c. The application for a Subdivision is subject to the Development Process Manual
(DPM) which requires a perimeter sidewalk on a local street.

The DPM cross references the Sidewalk Ordinance in requiring a perimeter sidewalk
in Chapter 23, Section 5:

Section 5. MISCELLANEOUS STREET DESIGN CRITERIA
A. Sidewalks

Refer to Tables 23.2.1.A and 23.2.1.B for detailed information about
sidewalk widths and location.

Sidewalks must be provided for all properties within the City of
Albuquerque as required by the Sidewalk Ordinance. The fundamental
requirements governing sidewalk design are established by this
ordinance. Sidewalk designs must provide for the mobility, safety and
comfort of the pedestrian and provide for adequate pedestrian access to
abutting property. Pertinent sidewalk design criteria are collected
herein for the convenience of the designer.

3. The property appears to have nonconforming site features that are now non-compliant site
features.

The LUHO remand asks the EPC to address:

...the threshold question Appellant raised in his appeal--whether the lack of
sidewalks on a fully developed site is a “non-conforming site feature” under the
IDO. Thus, the EPC must also determine if the condition of the subject site (a
developed site without sidewalks) is (or is not) an existing non-conforming site
feature under the IDO. If the EPC concludes that the lack of sidewalks is a non-
conforming site feature as contemplated by the IDO, the EPC must also decide
whether the lot consolidation is (or is not) an expansion of the nonconforming site
feature under the IDO. (LUHO Recommendation, AC 20-6, lines 43-52)

a. The lack of sidewalk for the original structure built prior to 1983 was a nonconforming
site feature in the past.

The IDO, page 478, defines nonconformity:

A structure, use, lot, sign, or site feature that does not conform to
applicable zoning but that did conform to applicable zoning in effect at the
time it was built or developed.

The curb and gutter with no sidewalk that were constructed at 906 15" Street under
previous standards would be nonconforming by 1983 when the Sidewalk Ordinance went
into effect. The date of construction of the original home is unclear, but was before 1983.
The driveway for this house has a curb cut on 15™ Street. The house is not contained
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within one platted lot. The lack of sidewalk for this structure became a nonconforming
site feature in 1983.

The Sidewalk Ordinance, Section 6-5-5-3 also identifies the lack of a sidewalk as non-
conforming:

...unless such sidewalks, curb ramps, drive pads, curbs and gutters
were constructed under standards previously in force. Such previously
constructed improvements shall be considered non-conforming.

The lack of sidewalk, or nonconforming site feature, could legally continue until new
development activity occurred on the site. New activity occurred in 2004.

b. The lack of sidewalks is no longer a non-conforming site feature, rather it is a non-
compliant site feature because a sidewalk should have been constructed in 2004 when a
second structure was permitted.

The second house on the property was built in 2004 (see attachments for record of building
permit). > When a building permit for construction was sought, the lots should have been
re-platted (a structure cannot cross lot lines) and a perimeter sidewalk should have been
built per the Sidewalk Ordinance. Staff researched the building permit and found a permit
was issued for the house in 2004, but staff could not find any specifics regarding the permit
pertaining to sidewalks or re-plat of the lots. Also, staff did not find a permit for the curb
cut on Granite Avenue which leads to the driveway for the second house. The City
requires the applicant to provide evidence of that permit or obtain a proper permit for the
work already done.

c. Since the property’s lack of a sidewalk is a non-compliant site feature, the nonconforming
provisions of the IDO do not apply to the property.

In 2004, the entire property was subject to the rules and regulations in place at that time
and should have been brought up to date with current standards, including sidewalk per
the Sidewalk Ordinance. The lack of sidewalk on the property transformed into a non-
compliant site feature at that time.

In addition to this non-compliance issue, the current request to replat the property to allow
for the sale of one of the structures also fully triggers the requirements for all IDO, DPM,
and other City regulations (Sidewalk Ordinance) to be applied to the property. (See
previous discussion.) Therefore, the DRB had the authority to require the sidewalks in
conjunction with this replat request. The applicant acknowledged that authority by
submitting a separate application for a sidewalk variance. That variance was analyzed in
the context of the property and the surrounding neighborhood. The request did not meet

2 The site was zoned SU-2 TH under the 1976 Downtown Neighborhoods Sector Development Plan. This zone
referenced the R-T zone which did not limit houses to one per lot. The existing houses are non-conforming
structures and uses in the current R-1A IDO Zoning District.
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the criteria required to allow no sidewalk installation, therefore the DRB denied the
variance.

d. The question of ‘lot consolidation’ triggering an expansion of a nonconforming site feature
must be answered in context. The question is not consistent with the context of this

application.

The LUHO asked the EPC to consider: if no sidewalk is an existing non-conforming site
feature under IDO, then the EPC must decide whether lot consolidation is or is not an
expansion of the nonconforming site feature of IDO. (See LUHO Recommendation, AC
20-6, lines 43-52)

The first part of the question was answered above in discussing how the 2004 construction
at 906 15M Street transformed the lack of sidewalk to be non-compliant instead of
nonconforming. Therefore, the LUHO question is moot.

The second part of the question regards ‘lot consolidation.” The application at 906 15%
Street is not a ‘lot consolidation’ in the strictest sense because the request is more precisely
a re-dividing of the land: the lot lines are changing from a north-south orientation to an
east-west orientation. If no sidewalk is required with this replat request and the older
home is sold to a new owner, that owner would be buying the corner where the lack of
sidewalk has the longest linear feet and includes frontage on both 15™ and Granite Streets.

The third part of the questions regards ‘expansion’ of the ‘lack’ of a site feature and if the
‘lack’ of something could be an ‘expansion.’

The IDO states that a nonconforming site feature cannot be expanded:
IDO Section 14-6-6(C)
Expansion of Nonconforming Use or Structure; (1) Applicability

...Nonconforming site features may not be expanded.

This IDO Section does not seem to anticipate that an ‘expansion’ would apply to the ‘lack’ of
a site feature.

It is difficult to answer the LUHO question because the elements of the questions are not the
clear context of the application at 906 15" Street. The most relevant fact is that the lack of
sidewalk is non-compliant and, therefore, nonconforming provisions of the IDO do not apply.

It is important to note, that if the City were to approve a variance to the sidewalk requirements
at 906 15™ Street with the replat action, then the non-compliant lack of sidewalk would
become an approved variance for all future development activity on the property.

The LUHO stated that he did not receive a complete copy of the record.

The LUHO stated the record was not complete. Planning Staff conveyed the record for AC-
20-6 to the Council staff. Clear communication was not given to identify that AC-19-18 was
to accompany the Record of AC-20-6. Both AC-20-6 and AC-19-18 are the same appeal.
Council staff was not aware that they needed to provide both records to the LUHO. This error
will be corrected for all future proceedings.
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I1II. AGENCY & NEIGHBORHOOD CONCERNS
Reviewing Agencies
The request was reviewed by all members of the DRB and was denied.
Neighborhood/Public

Staff did not receive any comments from members of the public at any point during this
process.

1V. CONCLUSION

The EPC acted within its authority, although substantive findings should have been provided. This
lack of substantive findings has been corrected with this remand staff report.

The DRB did not act fraudulently, arbitrarily, or capriciously. The DRB applied the requirements of
the IDO, DPM, and Sidewalk Ordinance and the decision was supported by substantial evidence.

Staff recommends that the EPC affirm the original EPC decision and deny the appeal, based on the
findings provided and the information in the record.
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Findings, AC-20-6 (2019-002811, June 11, 2020

1.

10.

11.

This is a remand from the Land Use Hearing Officer to the Environmental Planning
Commission.

The LUHO tasks the EPC with three main issues to address: the lack of substantive findings;
whether or not the DRB can require the applicant to construct the sidewalks; and if the existing
lack of sidewalks is a non-conforming site feature subject to the non-conformance section of
the IDO. These issues are addressed as demonstrated by the following findings.

These findings are substantive and provide clear basis for the EPC decision pursuant to IDO
§6-4(U)(3)(c)4.

The Applicant’s request for a variance to the sidewalk standards accompany an application
for a Subdivision — Minor for a an approximately 0.32-acre site at 15" and Granite NW.

IDO §6-6(I1)(a) Review and Decision Criteria states that a Subdivision — Minor shall be
approved if it meets “[a]ll applicable provisions of this IDO, the DPM, other adopted City
regulations, and any conditions specifically applied to development of the property in a prior
permit or approval affecting the property.” IDO §6-6(I)(a)(3). The Sidewalk Ordinance 6-5-
5-3 is an adopted City regulation.

The DRB also has the authority to require sidewalks in association with any action on a
property that comes before the DRB per the Sidewalk Ordinance, §6-5-5-3, which states that
all properties within the city shall have sidewalk, drive pad, curb ramps and curb and gutter
unless a variance from these standards is obtained. DRB denied the variance request to the
sidewalk standards, thereby requiring a sidewalk.

The Development Process Manual (DPM) references the Sidewalk Ordinance and sets out the
variance procedure for installation of a sidewalk. The review criteria regarding allowing no
sidewalk installation in the DPM and contained in IDO (pre May 2019) are substantially
similar. The Transportation Engineer stated that both sets of criteria were used to determine
that the request did not meet the variance/waiver criteria. See AC-19-18, p. 9.

The R-1A zone allows one house per lot. The current platting of the site has two houses on
portions of four lots. The second house on the property was built in 2004; the underlying
zoning at the time a, SU-2 TH did not limit houses to one per lot.

The IDO Section 14-16-1-4 (A), Applicability, states that the IDO applies to all private land
in the City and all owners and occupants are required to comply with standards. Additionally,
all development after the IDO effective date, May 18, 2018, is subject to IDO standards.

The IDO defines “development” as “[a]ny activity that alters the ground on a property.
Development may include construction of buildings, structures, or streets; installation of
landscaping, infrastructure, utilities, or site features; and/ or activities to prepare land for such
construction or installation, such as grading. For the purposes of this IDO, this term included
new development and redevelopment.” The applicant states on the record that it is his intent
to subdivide the property to sell off a dwelling unit on one of the proposed lots. See AC-19-
18, p. 134-5. The applicant also has a fence in the public right-of-way which must be removed
or he will have to obtain a revocable permit from the city.

With the new development and construction in 2004, the owner should have re-platted the lots
to create new lots that did not split the buildings and should have provided a sidewalk. In

036



12.

13.

14.

15.

16.

Page |15

2004, the lack of sidewalk transformed from being a nonconforming site feature to become a
non-compliant site feature.

The application was analyzed using the same review criteria as other similar requests to forego
installation of a sidewalk.

The subject site does not meet the criteria for a Sidewalk Variance under DPM Chapter 12.
The subject site is in an active pedestrian area with a medium intensity land use. The provision
of a sidewalk in this area will ‘contribute to the public welfare.’

The majority of the area has sidewalks. See AC-19-18, p. 10, 11.

The DRB did not act arbitrarily or capriciously and acted within the authority granted by the
IDO, the DPM, and the Sidewalk Ordinance.

The requirement for property owners to provide and maintain sidewalks in the public right of
way abutting their property per the Sidewalk Ordinance, § 6-5-5-3, is applicable to the subject
site and any property that comes before the DRB for any development action. The DRB has
the authority to require this public infrastructure per the Review and Decision Criteria for
Subdivision — Minor (IDO Section 6-6(1)(a)).

Recommendation

DENIAL of appeal of Sidewalk Variance denial for Project #:PR- 2019-002811, VA-2019-00288, AC-
20-6, AC 19-18 for Lots 7-10 Block 44 Perea Addition, located at NEC of 15" St. NW and Granite Ave.
NW, based on the preceding Findings.

Maggie Gould
Planning Manager

Attachments:

P

2004 Building permit for the second structure at 906 15 Street.
Map of existing sidewalks in the surrounding neighborhood.
LUHO decision AC-20-6

Appeal Record

Notice of Decision cc list:

Richard Chavez
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BUILDING PERMIT AND FEES

May 12, 2020

Page 1 of 1
BUILDING
PERMIT NBR: 401213 DATE: 08/19/2004
TYPE OF 1 New Buildin
APPLICATION: 9
ADDRESS: 906 15TH ST NW A
ALBUQUERQUE NM 87104
STREET
LEGAL DESC:  LOT: 7-10 BLOCK: 44 SEQ DASZ:5173
NBR:
SUBDIVISION:  PEREA ADDN TRACT: 2700 PARCEL: UNIT:
CITY COUNCIL LAND USE _ ZONING
SISTRICT: CODE: 1111 CITY ZONE:SU-2  yao. 3-13
UPC: 101305837530810901COMMENTS:
OWNER
RICHAD G & PHOEBE
NAME: CHAVEZ PHONE: 505-242-9854
ADDRESS: 906 15TH ST NW A
ALBUQUERQUE NM 87104
ARCHITECT
FRANCISCO
NAME: | EFREBRE PHONE: 505-247-1524
ADDRESS:
CONTRACTOR
_ HOMEOWNER / _ e
NAME: RICHARD G CHAvez PHONE: 505-242-9854
ADDRESS: 906 15TH ST NW
ALBUQUERQUE NM 87104
STATE LICENSE STATE TAX CITY TAX
NBR: NBR: NBR:
CONSTRUCTION
PLAN
NBR STORIES: 2 SQ FOOTAGE: 2182 EST VALUE:90000 CHECK 90000
VALUE:
NBR
NBR APT LOT
NBR APT UNITS: 0 BLDGS. 0 MOTEL 0 ACREAGE: 32
UNITS:
OWNERSHIP: 2
DESCRIPTION: SINGLE FAMILY DWELLING W/GARAGE
OCCUPANCY
USE OF BLDG: 7 GROUP: R3U1
YEAR OF REISSUE
TYPE OF
VN APPLICABLE 1997 PERMIT
CONSTRUCTION: CODE: NBR:

DATE

SESSION NBR | CODE | AMOUNT | ADJUSTMENT | CODE DESCRIPTION | SUB PERMIT NBR

01/27/2004 | 01
01/27/2004 | 01
01/27/2004 ' 01

300.22
461.88
20.00

01
02
25

0
0
Zoning Plan Check Fee ' 0
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BUILDING INSPECTIONS AND FEES FOR PERMIT 401213

SUB-PERMIT 1

May 12, 2020

Page 1 of 1
BUILDING INFORMATION:
PERMIT NBR: 401213 DATE: 08/19/2004
ADDRESS: 906 15TH ST NW A
ALBUQUERQUE NM 87104
CONTRACTOR
NAME: HOMEOWNER / RICHARD G CHAVEZPHONE: 505-242-9854
ADDRESS: 906 15TH ST NW
ALBUQUERQUE NM 87104
STATE LICENSE NBR:
SUB-CONTRACTOR
NAME:
INSPECTIONS:
PERMIT | SUB |TYPE| DATE |RECEIVED |ITEM | RESULT | INSPECTION | INSPECTOR DESCRIPTION
NBR | PERMIT BY DATE
NBR
401213 | 1 B 06/18/2004  PHY FTI | OK 06/19/2004  FIC
06/18/2004  PHY IFT | OK 06/19/2004  FIC
06/18/2004  PHY FT OK 06/19/2004  FIC
06/29/2004  KMS FT OK 06/30/2004  FIC PORCH
08/23/2004 MTM FR YT 08/24/2004  FIC #1 RAMSET OR ANCHOR BOLT EXT
BASEPLATES AT 6' OC WITHIN 1' OF
ENDS MIN 2 PER PIECE #2
DOUBLE JOIST HANGER REQ'D AT
DEN #3 DEVIATION FROM PLAN AT
BALCONY CANTILEVER #4 OK TO
INSULATE
08/25/2004  KIM LAT | OK 08/26/2004 | FIC
08/25/2004  KMS RFR | OK 08/26/2004  FIC LESS BALCONY
08/25/2004  KMS FRI  OK 08/26/2004 | FIC LESS BALCONY
08/30/2004  KIM FR OK 08/31/2004  FIC
08/30/2004 = KIM FRI | OK 08/31/2004  FIC
12/02/2004 MTM FIN  OK 12/03/2004 | FIC FRI PM  PLEASE CALL RICHARD
(SAYS ITS READY?) 934-5979
30 DAY TEMP ON 12-3-04 PENDING
RESOLUTION OF FIRE
SUPPRESSION SYSTEM
__________C.O.#70053 AND
REPAIR HANDRAIL
12/27/2004 | IDD FF 12/27/2004  FIC VERIFY HANDRAIL AM
CO ISSUED #70539
12/27/2004 | IDD RFIN | OK 12/27/2004 | FIC VERIFY HANDRAIL AM
CO ISSUED #70539
12/27/2004 IDD 12/27/2004 | FIC VERIFY HANDRAIL AM
CO ISSUED #70539
FEES:

PERMIT NBR | SUB PERMIT NBR | TYPE | DATE | SESSION NBR | CODE | AMOUNT | ADJUSTMENT | DESCRIPTION
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BEFORE THE CITY OF ALBUQUERQUE
LAND USE HEARING OFFICER

APPEAL NO. AC-20-6
Project PR-2019-002811; SD-2019-00158; VA-2019-00288

RICHARD CHAVEZ, Appellant,

This is an appeal from a decision of the Environmental Planning Commission (EPC) in
which the EPC denied an appeal and upheld a decision of the Development Review Board
(DRB) regarding a sidewalk variance/ and or waiver. This appeal originated at the DRB with
the Appellant’s application to consolidate four lots into two lots to conform his land to how
it developed. Because the four lots lack sidewalks affronting the City streets, the DRB
required that the Appellant install sidewalks before it would approve the lot consolidation.
Appellant appealed the DRB’s decision regarding sidewalks. The appeal made its way to
the EPC.

Briefly, the record shows that Appellant’s four lots have two houses on them.
Apparently for refinancing, Appellant desires to create one lot for each home [See Map at R.
34A]. The evidence further shows that one of the homes was constructed before 1947
(purchased by Appellant’s parents), and Appellant constructed the second home in 2004 [R.
52A]. The two homes are located at the northeast corner of Granite Ave. and 15th Street,
NW.

Apparently, when Appellant applied for the lot consolidation, he was told by City

Planning Staff that because there are no sidewalks on his lands affronting Granite Ave. and

AC-20-6, LUHO Recommendation 04 1 1
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15" Street, Appellant must install sidewalks before the City could approve the lot
consolidation. Appellant then applied for a variance for the width of the sidewalk and he also
applied for a waiver from having to install sidewalks [R. 11A]. After deferrals, in a public
meeting on October 30, 2019, the DRB denied the application for the variance and for the
waiver. However, there is no record of the DRB processes included in this appeal record.
Appellant filed a timely appeal to the City Council [R. 2A]. A remote Land Use Appeal
hearing was held on April 30, 2020.

The record of this appeal is lacking. This record does not include evidence of the DRB’s
decision making, the minutes of its public meetings, or its decision(s) on the Appellant’s
application. I note for the Planning Director that under the IDO, § 6-4(U)(3)(d), “the
Planning Director shall prepare and transmit a record of the appeal together with all appeal
material received...” This record that was transmitted to the City Council is inadequate and
incomplete.

In addition, in reviewing the record that is available, although the EPC held an appeal
hearing on Appellant’s appeal, I am unable to determine whether the EPC erred because the
EPC made no findings. Pursuant to IDO § 6-4(U)(3)(c)4 of the IDO, when the EPC sits as
an appellate body, it “shall make findings exclusively on the record.! As indicated above,
although the EPC sat as an appellate body in this matter, it failed to make any substantive
findings in its Official Notification of Decision [ R. 3A]. The only finding that the EPC made
in this appeal is a conclusion that it “voted to deny the appeal” [R. 3A]. Further, when the

EPC performs appellate review hearings, its’ decision “shall”’ be based on whether the DRB

1. Although this section may seem to relate to only to one specific type of appeal, when reading this section
and § 6-4(U)(4) together, it is applicable in this appeal.

AC-20-6, LUHO Recommendation 042 2
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(decision-making body) satisfied the three criteria of § 6-4(U)(4). (Emphasis added).
Without any substantive findings from the EPC other than its denial of the appeal, I find that
the EPC’s decision is deficient. The IDO requires that the EPC support its decision on
substantive findings on the record. This matter will have to be reheard by the EPC so that it
can do what is required under the IDO.

In doing so, I expressly instruct the EPC to address, among the other issues in this
appeal, the threshold question Appellant raised in his appeal---whether or not the DRB can
require sidewalks under the facts and circumstances in this matter. I view the threshold
question raised by Appellant as involving the question whether the lack of sidewalks on a
fully developed site is a “non-conforming site feature” under the IDO. Thus, the EPC must
also determine if the condition of the subject site (a developed site without sidewalks) is (or
is not) an existing non-conforming site feature under the IDO. If the EPC concludes that
the lack of sidewalks is a non-conforming site feature as contemplated by the IDO, the EPC
must also decide whether the lot consolidation is (or is not) an expansion of the

nonconforming site feature under the IDO.

Steven M. Chavez, Bsq.

Land Use Hearing Officer
May 8, 2020

Copies to:

Appellant
City Council
City Staff

AC-20-6, LUHO Recommendation O 4 3 3
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Comparison of Sidewalk Variance Criteria in the DPM and the IDO
(Highlighted items are color coded to show overlap of DPM and IDO

Development Process Manual (DPM) - Chapter 12 - Sidewalk Variance

Sidewalk ordinance states that “all properties within the City of Albuquerque shall have sidewalk,
drivepad and curb and gutter in accordance with the standards set forth by the sidewalk ordinance
unless a variance from these standards is allowed through the procedures established by the Sidewalk
Ordinance...” General sidewalk design criteria promotes mobility, safety, and comfort of the
pedestrian and allows adequate pedestrian access to abutting property.
The mayor “may” give a variance: Subject to site development plan review.

a. Subject to site development plan review.

b. Maintain or develop a design plan not consistent with uniform sidewalk installation.

c. Historical significance and variance needed to maintain significance.

e. Insufficient right-of-way to permit the construction of a sidewalk.

f. Asidewalk variance would preserve trees.

h. Adjoining sidewalks are non-standard as to width and or location.

i.  Mature landscaping would be damaged to degree it outweighs public utility of sidewalk.

IDO 6-6 (L)(3) — Variance DRB — Page 406

[ERY

. Any of the following applies
(a) Special circumstances- hardship that is substantial, topography, etc.
(b
(c) Historical significance, variance is needed to maintain this.
(d) Established neighborhood character or landscaping would be damaged to a
certain extent.
(e) Variance would encourage flexibility, economy, etc.

No significant material adverse impacts on surrounding properties

Will not hinder future planning, ROW acquisition, building public infrastructure.
Will no significantly conflict with adopted plans, ordinances, codes.

Will not encourage development in floodplain.

Will not undermine the intent of IDO or zone district.

Will not allow a lot that does not meet IDO standards.

Variance is the minimum necessary to avoid hardship.

10 Variance for sidewalk requirements meets criteria below: 6-6-3(L)(b).

©oONOU A WN

IDO Section 6-6-3(L)(b) — Page 408
Variance to Sidewalk Requirements was Eliminated by R-19-150

A. —
absence will not create a gap of 1 or more sides of subject property.

B. City’s right-of-way is of insufficient width, but sufficient right-of-way to meet ADA or
PROWAG.

C. Adjoining sidewalks are non-standard as to width and/or location. Variance would allow
sidewalks to match in width.
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EPC M nutes, Agenda Item 1
June 11, 2020

CHAlI RMAN SERRANO: So let's Broceed to Project Nunber 1, Agenda
ltem Number 1, Project 2019-002811.

Ms. Goul d, pl ease.

MS. GOULD: M. Chairman, give me just a noment while | try to
figure out about sharing my screen. There we go.

Thank you. | apol ogize for this. ' m having a hard time getting
Zoom feed back up

MR. BRI TO: Maggi e, you are sharing your screen.

MS. GOULD: ©Oh, | am OkaK. Gr eat . | can't see it on ny
screen. | apologize for that.

Good morning, M. Chair and Comm ssioners, this is Item Nunber 1,
AC 20-6, a remand from a | and use hearing officer. This is also
with you under Project AC 1918, PR 2018002811, SI 201900158, and

VA 201900288.

This subject site is |ocated at northeast corner of 15th Street
and Granite, in the downtown Sawm || area. The applicant and the
agent for this request are Richard Chavez, And, as we said, this
iS a remand fromthe | and use hearing officer. This site is
approximately 3.2 acres and is zoned R-1A. There is no proposed
zone change.
As you can see, here is the subject site. The subject progerty
contains two houses: The original house, built prior to 1959;
and the second house, built in 2004. And, again, this is

a

y, downtown is this way.

ication In July of 2019 The

n

2
Mountain Road. O'd Town is this w

e
IO'n Oct ober of 2019, and the

The overview of --_ of this Proj ct, an applicant for _a sidewal k
wai ver was filed with a plat ap

DRB denied this sidewal k wai ver i

applicant appeal ed.

nd use hearing officer but was

The appeal was sent to a
S PC was the correct bothto hear the
e

th
remanded to the EPC a tP

e

e E
aﬁpeal. ~The EPC denied this appeal on February 13th, 2020, and
t he applicant, again, appeal ed.
Thi s appeal was heard by the |and use hearing officer April 30th,
2020, and was remanded to the EPC to address three key 1 ssues:
1, the lack of substantial findings in the notice of decision; 2,
the authority of the DRB to require sidewal ks;: and 3, the
si dewal ks as” a nonconform ng site feature. Meani ng, were the
si dewal ks a nonconform ng site feature and therefore subject to
t he nonconformance regul ations of the I1DO, and if that was the
case, did this platting action constitute an expansi on of that
nonconform ng site feafure.
As with regard to the first issue, substantial finding, the staff
report does contain substantial findings that provide a basis for
t he EPC deci sion. As al ways, the EPC may ado t hese findings,
they may add to these findings, they may create knew findi ngs.
But "t he  provision_ of findingsS does satisfy this first issue for
the | and use hearing officer.
Regardi ng the second issue, which is the DRB authority, the DRB
has authority to require sidewal ks from several different places:
1, the IDO 14-16-1-4(A), applicant. |t says the |IDO applies to
all private land within the city and all_owners and occupants are
required to conply with that standard. The |DO
Section 14-16-5-3¥D (1)(a), which was approved in 2018 -- the
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| DO, as we know was apProved_ln 2018 -- requires perinmeter

si dewal ks. The sidewal k ordi nance also requires sidewal ks

So if you look at this chart, you two Places in our city rules
wher e Sidewal ks are required. | f you |l ook at the Devel opnment
Process Manual, you have Chapter 23 that has requirements for the
design of the sidewal ks, and Chapter 12, which requires process

to vary fromthose si dewal ks.

itionally, this is a subdivision action. The |IDO defines a

division or to subdivide as to redivide land -- to divide or

ivide land into two or nore parts by whatever means to

ilitate the present or future conveyance or transfer of

i dence of ownership or use; neanlnP, you are breaking up or
op

d

b

Cc

Cc

tting back a piece of |and for deve ment or to convey it to
y

Ad
su
red
fa
in
pu
somebo el se.

So when we | ook down into the IDO requirements for the review and
decision criteria for a mnor subdivision, which is what this
action would have_ been, Section 14-16-6-68IL{3)(a) says al
applicable provisions of the I1DO and the DPM and ot her adopted

re H!atlpns must be there in order for us to approve this

subdi vi si on.

So additionally, the applicant has stated on the record that the
purpose of this platting action is to create two |ots so that the
second | ot can be sold off. And this platting action creates two
lots that divide the property in half and remdve the existing
antiquated platting. The ropertY |f_¥ou | ook on Page 7 of "the
staff report, this shows clearly the city parcels.

| think it's important to note here that the parcels in blue are
the city parcels, which are the individual parcels_ of land. The
parcels in brown are the assessor's parcel, which just show al

of those |ots under common ownership

So this planning action renoves the | ot |ines going through
buil di ngs and -- and cleans up the site, but, again, the -- yo
know, the applicant's stated purpose is that this is -- this is
to convey property.

So that brings us to the third issue that we were tasked to | ook
at bY the LUHO, which is nonconfornmance, So in order for
something to be legally nonconform ng, it nmust have been Ie?al at
the time it was constructed and then made nonconform ng by the
adopti on of new rul es.

So in 1983, when the city adopted the sidewal k ordinance, that
woul d have made the sidewal ks -- that would have made a iack of
si dewal k | egally nonconform ng. Because the sidewal ks woul d not
haV|nP required prior, so not having them would have been a
Ieg?! y nonconform ng issue and these would have been allowed to
conti nue.

In 2004, when

a building permt for the second house on this | ot
was pul | ed, thF

dewal ordi nance was in effect, and the

b

Si
si dewal ks should have been constructed at that time. So because
t he sidewal ks woul d have been required, the sidewal ks are now not
nonconform ng, they are nonconmpliant, because they would have
been legally required at the time that was built.
And | think the other thing is, when we | ook at_ the |IDO and the
intent of the IDO, the I DO does not seemto anticipate that
expansi on woul d be applied to a | ack of SOﬂEthlnP. We generally
t hi nk of expansion as having something that is already there and
we are adding to that use or changing it in some way, rather than
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t hat something the isn't there and we are addi ng somet hi ng.
So the 1DO doesn t allow the expansion of nonconformng site

features. in this case, this sidewal k would not be a
nonconfornln? site feature because it would have been legally

required he time the building permt for the second house
was -- was put into place.

So to conclude, the remands asks the EPC to consider these three
things: The findings, which I th nk are clear in the staff
report. And, again, it is at the pleasure of the comm ssion to
adopt those findings or add to them ou see fit; the DRB
authority, | thlnk t hat the staff repor has gone through several
ways in which the DRB does have th|s authority to require

si dewal ks, and | feel that that' -- that's been | ai out fairly
clearly:; and, again, the issue of nonconf or mance, where, again,
the sidewal ks afe not a nonconformng feature, they're a
noncompl i ant feature.

And al so, another concern of the LUHO was that he didn't have the

full record. There was m sconmmuni cation with counsel staff. The
full record had been provided, but in_two different places. So
full record has been provided to the EPC Shoul d this go back to
the LUHO, the full record will be avail able, as well

| think it's also inmportant to note that process-w se, what the
EPC is tasked with is | ooking at those remand |ssues This is
not rehearing of the entire case, but a focus, ain, on those --
those three issues that the LUHO has asked the E C to address.

So staff does recommend the EPC reaffirmtheir original -- pardon
me -- that they affirmtheir original decision and that they deny
this appeal. And with that, I will stand for any questions

CHAlI RMAN SERRANO. Thank you, Ms., Goul d. | have one quick
question before | go to the comm ssioners for any questions.

Now, | mean, Nunber 1, Nunber 2, | think are clear, but | want to
go to the nonconform ng issue.

In 2004, when a bU|Id|n? pern1 was secured for -- for whatever
purposes, |'massumng to build something, and the sidewal k

ordi nance was in placé, or the sidewal k was not put, which at

t hat point we can play with nonconpliant or nonconform ng, who's
responsi ble for the enforcement or the assurance t hat the
sidewal k was to be built under that permt?

MS. GOULD: So, M. Chair, Comm ssioners, in 2004, building and
safety staff or building permt staff probably should have done
the site review and we should have discovered that that sidewalk
shoul d have been put in at that time.
However, the sidewal k ordi nance is clear in the requirenments for
the sidewal k, So even if they didn go in at that time, the
city could city go back and require that si dewal k.
CHAIRNAN SERRANO: All right. But can one argue, such as the
aﬁ icant, that the |ack of A, catchlnP t hat , B, enforcing

at at that particular time, | owed for the nonconfornance to
continue, in their m nd?

MS. GOULD: M. Chair, Comm ssioners, the city procedure has been
that if -- if a building permt was approved in error, it' - -

it's void.. So if -- even if we should have done sonEthlng and we
didn't do it, it -- it doesn't give us or the applicant a pass on
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CHAI RMAN SERRANCOC: Okay. Thank you. You' ve answered ny

guesti on.

Comm ssioners, any questions of M. Gould, please.

COMM SSI ONER SHAFFER: Comm ssi oner Shaffer.

CHAI RMAN SERRANO: Comm ssi oner Shaffer.

COWMM SSI ONER SHAFFER: Thank you, Chair.

Ms. Goul d, thank you. |, actually, {ust a want to make a

statement as we go forward and hear the rest of this case. And |
aﬁpre0|ate you renlndlng everybod% t hat we are onl hearing the

three LUHO itenms and addressing those directly instead of |
rehearing the case in its entirety, since the entire case is

al ready on record. S

{ust want to rem nd t
ask before us today.
CHAI RMAN SERRANO: Thank you, Comm ssioner Shaffer.
Comm ssi oners, any other questions of Ms. Goul d?
Okay. Thank you, Ms. Goul d.

The applicant, please

0 appreciate that, and as vice chair, |
he rest of the comm ssion that that's the

MR. CHAVEZ: The reason that we are back here today is because --

CHAlI RMAN SERRANO. Wel | hol d on. Hold on a second, sir.
Identify yourself and then we'll swear you in.
MR. CHAVEZ: Yes, sSir. The nanme is Richard G Chavez. | reside

at 906 15th Street, Northwest, Al buquerque, New Mexi co.
(Wtness sworn.)
CHAI RMAN SERRANCOC: Okay. Pl ease proceed

MR. CHAVEZ: So the reason why we're back here today is pretty
si mpl e. What the hearing officer pointed out was some
deficiencies in the staff, what they presented to DRB, what DRB
?resented to EPC, and what EPC presented to the hearing. officer.

hose were pretty blatant deficiencies going through this
process.

For me, as an appllcant and as a taxpayer, property owner, from
the very start of this process, |'ve been extrenmely frustrated
with the fact that there is no process set up for something that
| have requested. And that's pretty evident because of the

i ssues that the hearing officer brought up.

And so now |I'm before you basically listening to staff give new
or additional informtion theY shoul d have provided the first
time around. And the -- the lTack of -- of I nformation, the | ack
of follow-up as far as official notes, mnutes and so forth, is
very -- it's very concerning on my part because the question
becomes: What's this decision based on?

So now that the staff has had an opportunity to go back and.
correct those deficiencies, you know, I'mnot really left with

many options at this point in time.
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| do want to correct the record, though, that Ms. Gould. stated

when | first_applied. My application went before planning on

8/.30/ 2019. The first hearing | had was on 9/11/2019, where the

DRB rejected my application. So |'m not sure where they're

getting this July application, because that was not the case.

The fact is, is that in May, the -- the city council actually

adopt ed an ordi nance amending the current sidewal k ordi nance, and

staff failed to inplement that until January.

You know, |I've tried to do everything that has been asked of me

wi t hin n% ability, and every time | come before either the staff,

DRB or EPC, there's sonething new that comes up that | have to

addr ess.

And so, you know, at this point in time, as a -- as a citizen, a
roperty owner, taxpayer, “pay $6,500 a year in taxes, what has
hat brought me as tar as sidewal k? Zero.

And as the planning department, | was actually encouraged to hear

Ms. Gould state that the planning department is 90|n? o be

working with CIP devel opment, the CI group, to starfi | ooking at

utilizing infrastructure doliars for sidewal k i nmpl ementati on.

Now, | know this is not part of the discussion, but

|
ni ng. And since Ms. Goul

r br

this uP fromthe very egin / S ) d did bring
it up to the hearing officer, think it's important that you, as
t he planning department and as the EPC, | ook at (|naud!bler ot her
t han this whack-a-nole ordi nance process. Because basi cal :
you're waiting for people to show up to request a permt. ou
snag. them you drag them through the process, you make them bay
for it, and that's -- that's a very plecemeal approach to the
need of a $400 million gap that the city's facing right now.
It could be addressed within ten years if you carved out $40
mllion fromthe infrastructure 8rogran1 t could be addressed
in 20 years if you carved out $20 million out of the
i nfrastructure program But the department has to -- to work
with the CIP folks in the other city departments so that you're
not putting me and you through this” process.
This process is totaIIY uncal l ed for. | realize what ou're
trying to do, and | totally agree with gettlng si dewal ks
i nstall ed. But why am | having to paY 20,000 to install
si dewal ks for everybody and their brother to be able to walk free
on that they don't” have to pay?
So spread the cost around. Don't -- don't penalize property

n taxes” and

owners who are already Paylng an exorbitant amount i
they' re not getting anything for that.

Beyond t hat, Kou know, you fol ks are going to make the decision

that you think is appropriate based on what staff recommended.

| ' m going to ask you to make a deci sion based on your conscience.
Because what | have gone through with this staff,” 1'm | ooking at

June 11th -- | started this process on 9/11. On Oct ober 30th,

the -- the meetings stopped because they couldn't answer

question with regard to why they didn't introduce Chapter 12. I
ot to -- January 7th hearin Proppsed for the hearing officer
hat was postponed because staff did not address the changes that

t he counci| adopted back in May.

And now, here | am June 11th, before Kou f ol ks again because
staff failed to do their job and everybody up and down the |ine
in this process failed to do their job, including the EPC.
Because at the time that my case was presented to you the first
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go-round, all these questions should have been asked.

The hearing officer basically did the {ob of the Plannrng
department, because the plannlng department didn' even Dring. u
the issue of the nonconformt And so, you know, |I'mleft W|t
basically no confidence that nt going to be treated in anK
that isn’t fair, reasonable to osrtron with regard to avrng
pay for a srdewal 5 creatlng a ?lnaudlble) t hat "s gornP to be
I abi Y : Because contrary to what staff said,
transr |on frontpavenent to dirt: You're | ooking at
hree-inch deviation that creates an inmmediate tri pping

L V)]
=]
r—o-o—

ow | 'm facing | egal |
r

he first time somebody plants
face on that sidew h

0 is going to be sued? No,
not -- well, the crt u

i a
al k.
y d, ut 1t will be sued by
Because after get Ssu
ng
ri

e
Eerson who plants their
r

"' m going to be su

asically with an
tol d- you-so with this t

d that you're creating for

I guess you can understand ny frustration as a propert
and taxpayer. What -- what -- what concerns ne now i st
not concerns me, but it actually is -- _is a very positiv
have cone to Iearn is that Councilor Benton has paid fo
engi neering studE rom 11t h through 15th on Granite to b
si dewal ks into AC -- or ADA conpliance.

Now, the (inaudible) is and what |'ve |earned from
that this is {ust his nmoney out of his bud et The
uar antee tha CIP will pick up. the Prorec to ful
hat it' in the plannlng s ages and

urveY and engrneerlng tells me that
together in the city and devel op a si
ture program this will be one of th
because all that prelimnary engi neeri

o un—
('D__'_'

g to get
ause the
Because

rantee that this srdemalk n
e C
is bill of
h
y

a

time, | can see thi happ

Y reason_not to put S|de wa
' m going to get stuck w

a

=——3> C

$20, 000 nd of “sidewal k on ny bl ock
e block for both sides, the
to wait | naybe just sell the whole pro
sel | whol e property, then | don't
wh Ie rocess and can then basi cal
mysel as a neans to try and circunwv
o] u S

r
ot want to do that, but you folk

t hrough t
house bac 0
process. | d
any choi ce.

0
0
t
Because iL
k

And, again, the reason mmK we're here is b ecause staff, DRB. and
the EPC at the time they ad the opportunity did not do their
job. Thank you, folks

CHAI RMAN SERRANGQC: Okay. Thank you, M. Chavez.

Comm ssioners, any questions?

No questions from the comm ssion. I will %0 -- M. Salas, do we
have anyone signed up from the public on this?
MR. SALAS: | f anybody wi shes to speak, please raise your virtual

hand.
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MR. BRI TO: M. Chair, this is an appeal --
CHAI RMAN SERRANO: Oh, that's right.

MR. BRI TO: -- so the general public --

CHAI RMAN SERRANO: That's right. " m sorry. That's right.

Okay. We'll proceed -- staff.

MS. GOULD: M. Chair, Comm ssioners, | d "t have anything.

further to, add, But we do have Shahab_ Bi ar, who is our Cit

snglnﬁer if there are techni cal questlon that the board wi shes
0 as

CHAI RMAN SERRANO: All right. Thank you.
Applicant, anything to close

MR. CHAVEZ: No, sir. ' m just -- %ou know, | leave it in your
hands. This is a big issue. It's bigger than me. - -
according to city engineers, this issue's come up with a |ot of
peopl e, a | ot of People are having the problen1 And if the city
Is going to take this whack-a-mo|l e approach 'S never ﬁOIﬂg to
get the sidewal ks accomplished throug out the C|ty W t hout "a
real infrastructure capital inprovement program for sidewal ks,

t his whack-a-nole process that thls_ordlnance has devel oped is
oing to have me and other people |like me comn back to you
ecause it does not address the areas of the ci %l |ke

Martineztown, Barelas, East San Jose, San Jose, own, because

there's no flexibil |ty in this --

there's no -- there -- there --
in this situation.
v

| gave you three synmptons of bureaucratic calcification. The

| ast systemthat | °did not bring in there -- or symptom | should
say, 1S accountablllty._ Who is going to be held accountable for
the -- the fact that this was not presented in a professional or
conpl ete nanner7 There's no accountability uP and down the line
for haV|n? t hrough al nost ten months of waiting on a
deC|S|on ha could have sinply been addressed adm nisStratively
by si mpl asking the question: WIIl this conmplete sidewalk
ysten1on t he block, not the area, but on the block? And that
answer woul d have been no.

Thank you, sir.

CHAI RMAN SERRANO: Thank you, M. Chavez.
Comm ssi oners.

COMM SSI ONER SHAFFER: Chair, Comm ssioner Shaffer.
CHAI RMAN SERRANCOC: Comm ssi oner Shaffer, please.
COMM SSI ONER SHAFFER: Thank you.

Thank you, Nr. Chavez, for your nFaSS|oned pl ea on this.

lt"s -= it" -- it's obV|ous t hat here's frustration there. And
as we dlscussed in the first hearing, we are -- we understand.

We understand what we're -- what you' re talking about. W
understand the -- the confusion here, and we understand that

this -- in your eyes.

And if you | ook at an overview of the area and the nei ghborhood,
that if you specificall | ook at this area, it would indeed
create an island, and that was something that we discussed in
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dept h.

| have a question for M. Shahab in --_ of the plans -- | know
Ms. -- in the appeal, M. Chavez had listed in several instances
t he surveying conpanies that had been uE and down Granite | ooking
at areas, marking stuff out, assum ng that they're just kind of
as-built'ing 1'massum ng what's happePed IP h? nei ghbor hood

er plan for

over the years and COWIH% up with a mas ADA
compl i ance. So | have that question of M. Shahab, if that's the
case, of what the survey crews were doing.

And_t he second question | have for you, assumng that it's the
tyﬁlcal ADA conpliance documentation that's haPpened t hr oughout

ot her nei ghborhood in the -- across the City of Al buquerque, the
woul dn't De necessarily |nstalllnﬁ compl ete” si dewal ks from corner
to corner of each street. \What they would be doing is addressing
t he ADA conpliance issues that are at corners, specifically hust
So there wast the -- an ADA_rawP going left and right on eac
corner and kind of documenting that.

But if you could clarify p035|bl% just -- just bringing it up.
And I want to get on record M. havez's concern about fthe --

what he's seen in the neighborhood to date in terns of surveyors
and what the plan was. Thank you.

CHAI RMAN SERRANCQC: Excuse ne. Let's start off by smearing you
in, please. Rai se your right hand, state your name and address
and |'ll swear you in.

MR. BI AZAR: This is Shahab Biazar, city engi neer.
600 2nd Street, Northwest, Al buquerque, New Mexico, 87102.

(Wtness sworn.)
CHAI RMAN SERRANO:  Okay. |f you could answer the two --

COVMM SSI ONER SHAFFER: And | want to clarify. I -- 1 apol og
Shahab. | know you by first name, and | apol ogize by callin
M. Shahab. | apol ogize for using your first name.

MR. Bl AZAR: That's okay, Comm ssioner Shaffer.

Comm ssioners, if you could repeat your question nunber one. I
apol ogi ze, nmy system broke up and | couldn't hear you. I f you
could repeat the question, please, | appreciate it.

COMM SSI ONER SHAFFER: Certainly, M. Biazar. The fir
gquestion, basically, was just confirm ng that the surv
that have been out, that . -- that the aﬁpllcant has
t he nei ghborhood up and down Granite, if t ex wer e out
as-built'ing kind of what's been done over the years, c
with a master plan of the neighborhood, of what needs to h
Because | know that that takes sonme time documenting what
there, what's the plan and what are costs.

i ze,
g

And then the second one the, if the neighborhood -- as we've seen
in other neighborhoods being brought up™to ADA conpli ance,

woul dn"t it onl be at the corners, tying into existing, or, as
we' ve seen in other areas, dead-end'ihg as you would see for
future reference.

MR. BI AZAR: This is Shahab Biazar, Comm ssioner Shaffer,
Comm ssi oners.

This is a CIP pr

_ oject, so we just recently found out that th
are working on thi t

S. And we started asking questions from
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?roup that if that was the case, | don't know the details
abou what' s happeni ng, but t¥ﬁ|cally theY -- they do conme out
t here and survey the area_ or t the area and they --
they | ook at the -- what is Iackrng in the area. And it could be
just sidewal k or it could be ramps that are not to ADA.

But there's also a -- a Conplete Streets Ordinance that the
counci |l _ has ado ted a few years back that once the DMD | ooks at

t he prO{ects ey try to bring the roads to the conpliance and
add what's needed

| mean, like | said, it's sidewal ks, it's ramps that are not ADA
compl i ance. It could be bike |anes that need to be added. So
they |l ook at all of those items and they bring to -- they try to
bring the roadway to full conpliance when feasSible.

Like | said, there's a |lot of times that there's not adequate.

ri ght-of -way. So the¥ just ook at all those items, and not just
ramps or sidewal ks hey | ook at all the items that could be
added or inproved.

| don't know if that answered your question, sir.

COMM SSI ONER SHAFFER: Chair, can | follow up with another
gquestion, please?

CHAlI RMAN SERRANQO: Go ahead, Comm ssioner.
COMM SSI ONER SHAFFER: Thank you, Chair.

That does somewhat . mean, it's a very generic overvi ew. I
guess | have a secondary %uestron aPplrcant was seern?
survey crews up and down Granite, | don know what the arterials
are for this area. Do you have -- do you know how Granite is
desi gnated versus, let's say, 14th and 15th, within the

nei ghbor hood feeder streets, what the roadway confrguratron and
designations are?

And the follow-up to th woul d be, if there -- would the
assunption be that the P Progranrmms focusing on Granite,
Mount ai n, Marble h e o-west roads versuS the ancillary
roads, 14th, 15th, 6t h

MR. BI AZAR: | believe Granite -- | don't have it in front me of,
but I think it's a local street.

But |'m not sure how the DMD deci des how t hey | ook at the area,
especi al | in_this case. I't's driven by Comm ssioner -- | mean,
by counci So, | mean, sometimes they just | ook at a certain

ar ea.

Eenerally | ook

S and above, and |
thrn hat how tr t
[

to i rove the

t the major | ocal ?
n
i the area that is

a
y deci de how to - -
S
c

roadway and si dewa , because it' - -

mostly used by pub
COMM SSI ONER SHAFFER: Okay. Thank you.

CHAI RMAN SERRANO: Okay. Thank you, Comm ssioner Shaffer.
Comm ssi oners, any other questions?

COMM SSI ONER HOLLI NGER: M. Chair, Comm ssioner Hollinger.
CHAI RMAN SERRANCOC: Comm ssi oner Hollinger, please.
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COMM SSI ONER HOLLI NGER:  Thank you, Chair.

So | believe this question would be directed towards staff, or
possi bly M. Biazar.

s granted, does that set a )
opment on this property, and if
ure sidewal k devel opment ?

gquestion is, if a variance i
precedence for all future devel
so, what does that mean for fut

CHAI RMAN SERRANGOC: Staff, please.

MS. GOULD: M. Chair, Comm ssioner Hollinger, so if a variance
is granted, that variance stays with the land for -- for its
dur ati on. And in this case, if the variance were granted, then
it would nmean that the city could put in sidewal ks at a | ater
date, or if the property was sold, the next individual could put

in sidewal ks at a |later date, if they chose. But it would
basically exempt that -- that chunk of Property from having to --
t hat property owner from having to supply sidewal ks.

And if -- and in addition, to sort of clarify Comm ssioner
Shaffer's question earlier, under standi ng from speaking to
our -- one of our traff engi neers (inaudi ble) got yesterday

i C IS
the -- the prp{ect that we're | ooking at is, | believe, from 7th
to 15th, and it's -- at this point, here's only noney for

COVMM SSI ONER HOLLI NGER: Thank you. That answers ny questi on.
CHAI RMAN SERRANO: Thank you, Conm ssi oner.

Comm ssioners, any other questions? Okay. Thank you.

Comm ssioners, we will -- we will go to --_1"ll_either entertain
a motion, or we will go to further discussion, if there's any by
comm ssi oners.

COMM SSI ONER SHAFFER: Chair, Comm ssioner Shaffer.

CHAI RMAN SERRANCOC: Comm ssi oner Shaffer, please.

COMM SSI ONER. SHAFFER: Thank you, Chair. | -- you know, we -- we
went over this pretty thoroughly back in the original hearin

t hat we had, and we brought up Several questions to staff.

brought up several questions of the applicant. W -- we
under st ood.

And | want to reiterate that | think we had discussed the _
applicant's concern about the trIR hazards that he's ant|C|Pat|ng
haV|nP. And we had discussed with -- the fact that you could
actually, at the alleyway, where the sidewalk ties in, you can
actually sl ope the concrete down. You dig it out and sl ope the
concrete down, and you have a transition point there, and the
same thing at the other end, and -- and be able to conply with
the correct transitions and not have a trip hazard So want ed
to address that.

But going -- going back to the LUHO s directions to us, Item
Nunmber 1, | don't believe -- he -- LUHO wanted us to substantiate
further the -- the items brought before us. "' m not sure it's

i ncunmbent upon us to actually repeat the staff findings one by
one and put them on record. | don't think that that's what's

requi red of us whatsoever.

We specifically cited the staff f

f _ I ndi ngs. and we specifically
cited that we agreed with the staff fin

di ngs and that they were
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conpl et e. So | don't believe
and again -- | think Nunber 1

| also believe that Nunmber 2 has been justified throug u
because staff is citing the I DO requirements, the sidewalk
ordi nance, as well.

that we need to go back

thr
is clear that we"ve nmet tha
h

And | think we've al so addressed Nunber 3, nonconformance. It's
actuaIIK not nonconformance, it was nonconﬁllant,_because it )
shoul d have been brought up to code when the permt was pulled in
2004. So it's like anything else, in ny opinion, that we -- when
you touch it, ou bring it up to code, and that's what we

di scussed in the prior hear, as well

And that's --_ it does create things. But it's -- as each person
does bring things up to current codes, then you tie in an
infrastructure_ that is conplete. Every single time something
gets touched, it gets brought up to current code, and then you've

got a code conpliant system put together.

So nY opi nion, and | would support a notion, would be that we
uphol d our original decision as -- as we stated.

CHAI RMAN SERRANO: Thank you, Conm ssi oner.

Any ot her conm ssioners?

Comm ssi oner Shaffer, are you prepared to make a nmotion?
CONNlSSIQNER SHAFFER: Sorry. | was working two different mce

her e. m on my computer and nmy | aptop.

| am

CHAI RMAN SERRANCOC: Pl ease proceed.

COWMM SSI ONER SHAFFER: . Hol d _on. |'mon the original -- give me
one second. | apol ogize. Okay. .| cannot pull "up -- okay.
There's the -- | see’it on M. Brito's screen there.

So it was Findings 1 through 16; is that correct?
CHAI RMAN SERRANGQC: Correct.

COMM SSI ONER SHAFFER: Thank you. For some reason, my -- |'m on
t he ol d agenda.

In the matter of Agenda |Item Number 1, Project AC-20-6, PR
2019-002811, | move that we affirm our original decision based
upon staff report and Findings Nunmber 1 through 16.
COMM SSI ONER STETSON: Second from Conm ssioner Stetson.

CHAI RMAN SERRANGQC: It's been moved by Comm ssioner Shaffer
seconded by Comm ssioner Stetson to affirmthe denial of the
appeal on Project Number 2019-002811, Agenda Item Nunmber 1,
Comm ssioners -- and based on Findings t hrough 16.

Comm ssioners, any discussion further?

None. We'll take a roll call vote.

Comm ssi oner Shaffer.

COMM SSI ONER SHAFFER: Comm ssi oner Shaffer, aye.
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CHAI RMAN SERRANGOC: Comm ssi oner Shaffer, aye.

Comm ssioner Cruz.

COMM SSI ONER CRUZ: Aye.

CHAI RMAN SERRANO: Comm ssi oner Cruz, aye.

Comm ssioner Hollinger.

COMM SSI ONER HOLLI NGER: Comm ssioner Hollinger, aye.
CHAI RMAN SERRANO: Comm ssi oner Hollinger, aye.
Comm ssi oner Stetson.

COVMM SSI ONER STETSON: Conm ssioner Stetson, aye.
CHAI RMAN SERRANO: Comm ssi oner Stetson, aye.
Comm ssi oner MacEachen.

COVMM SSI ONER MACEACHEN: Comm ssi oner MacEachen, aye.
CHAI RMAN SERRANCQC: Comm ssi oner MacEachen, aye.

Chair votes aye.

The appeal is denied and we reaffirmthe original EPC decision on
t he unani nous vote.

Thank you, Comm ssioners, Thank you, staff. Thank you,
applicant for participating.

(Concl usi on of Agenda Item No. 1.)
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RE: CITY OF ALB QUER?UE EPC NEETING M NUTES OF
JUNE 11, 2020,

TRANSCRI PTI ONI ST' S AFFI RMATI ON

| HEREBY STATE  AND AFFIRM that the foregoing is a
correct transcript of an audio recording provided to me and that
the transcription contains on!% the material audible to me from
tgelr?c ording and was transcribed by me to the best of ny
ability.

NED that | am nelther

ti i nvolved in thi

an c ri be said recordlnP
he final disposition o

| T IS ALSO STATED AND AFFI R
| oyed by nor related to any of the par
matter other than being conpensated to tr
and that | have no perSonal interest int
this matter.

| T 1S ALSO STATED, AND AFFI RVMED that my el ectronic
signature hereto does not constitute a certi f ication of this
transcript but simply an acknow edgement that | am the person who
transcri bed said recording.

DATED t 29th day of July 2020.
i gal?egoj

KeII| A. Gal | egos
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P]anmz‘zﬁ Department
Brennon 1]113ms, Interim Planning Director

Development Review Division

600 204 Street NW — 34 Floor NOTICE OF APPEAL

Albuquerque, NM 87102
June 29, 2020

TO WHOM IT MAY CONCERN:

The Planning Department received an appeal on June 26, 2020. You will receive a
Notice of Hearing as to when the appeal will be heard by the Land Use Hearing
Officer. If you have any questions regarding the appeal please contact Alfredo
Salas, Planning Administrative Assistant at (505) 924-3370.

Please refer to the enclosed excerpt from the City Council Rules of Procedure
for Land Use Hearing Officer Rules of Procedure and Qualifications for any
questions you may have regarding the Land Use Hearing Officer rules of
procedure.

Any questions you might have regarding Land Use Hearing Officer policy or
procedures that are not answered in the enclosed rules can be answered by Crystal
Ortega, Clerk to the Council, (505) 768-3100.

CITY COUNCIL APPEAL NUMBER: AC-20-8

PLANNING DEPARTMENT CASE FILE NUMBER:

PR-2019-002811, SI-2019-00158, VA-2019-00288, VA-2019-00416, VA-2020-00070
VA-2020-00191

APPLICANT: Richard Chavez
906 15™" Street NW
Albuquerque NM, 87104

cc:  Crystal Ortega, City Council, City county bldg. 9" floor
Kevin Morrow/Legal Department, City Hall, 4" Floor-
DRB File
EPC File
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ENVIRONMENTAL PLANNING COMMISSION
ACTION SUMMARY

Thursday, June 11, 2020
8:40 a.m.

Due to COVID-19 this meeting is a Public Zoom Video Conference

Members of the public may attend via the web at this address: https://cabg.zoom.us/j/94879450196
or by calling the following number: 1 301 715 8592 and entering Meeting ID: 948 7945 0196
or by calling the following number: 1 301 715 8592 and entering Meeting I1D: 993 370 335

COMMISSIONER MEMBERS PRESENT: Dan Serrano, Chair

David Shaffer, Vice Chair
Jonathan R. Hollinger
Robert Stetson

Joseph Cruz

Tim MacEachen

COMMISSIONER MEMBERS ABSENT:

Gary L. Eyster, P.E. (Ret.)
Richard Meadows

B R R R R R T R R R R R R R R R R R R R R R R R R R R R R R R R R R R S R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R S R R R R R R R R e e e

EPC Action Summary 11 June 2020

Call to Order: 8:43 a.m.

A
B.
C.

©mMmo

Pledge of Allegiance

Roll Call of Planning Commissioners

Suspension of the Rules per C.8 of the EPC Rules of Conduct

A motion was made by Commissioner MacEachen and Seconded by Commissioner Shaffer
that this matter be approved. The motion carried by the following vote:

For 6: — Serrano, Shaffer, Stetson, MacEachen, Cruz, & Hollinger
Zoom Overview
Announcement of Changes and/or Additions to the Agenda

Approval of Amended Agenda
Swearing in of City Staff
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https://cabq.zoom.us/j/94879450196

1. Project #2019-002811

AC-20-6 Remand from the LUHO to the EPC
(originally VA-2019-00288 — VARIANCE and
AC-19-18 Appeal of Denial of DPM Variance by
the Development Review Board)

2. Project #2018-001681
RZ-2020-00009 Zone Map Amendment
(Zone Change)

3. Project #2020-003461
S1-2020-00052 — Site Plan-EPC
Major Amendment to Prior Approval

Richard Chavez appeals the DRB’s denial of a request for
a DPM sidewalk variance for all or a portion of Lots 7-10
Block 44 Perea Addition, zoned R-1A, located at NEC of
15" St. NW and Granite Ave. NW, containing
approximately 0.32 acre. (J-13)

Staff Planner: Maggie Gould

A motion was made by Commissioner Shaffer and
Seconded by Commissioner Stetson that matter PR-
2019-002811 AC-20-6 be Denied, based on the
following findings. The motion carried by the
following vote:

For 6: — Serrano, Shaffer, Stetson, MacEachen, Cruz,
& Hollinger

Modulus Architects Inc., agent for Two Rivers LLC,
requests the above action for all or a portion of Lot 52 block
0000 Unit 2 of Atrisco Grant, located on Sunset Gardens
Rd. SW, between 82" St. SW and 86" St. SW,
approximately 6.04 acres (L-09-Z)

Staff Planner: Leslie Naji

A motion was made by Commissioner Hollinger and
Seconded by Commissioner Shaffer that matter PR-
2018-001681 RZ-2020-00009 be approved, based on
the following findings. The motion carried by the
following vote:

For 6: — Serrano, Shaffer, Stetson, MacEachen, Cruz,
& Hollinger

Tierra West LLC, agent for Mesa View United Methodist
Church, requests the above action for Tracts 27A-1 and
27A-2 of Taylor Ranch, Redivision of Tract 27A into
Tracts 27-A-1 and 27-A-2 of the plat of Tracts 27-A, S-1,
S-2, and S-3 Taylor Ranch, situated within Sections 23,
25 and 26 T11N R2E, Block 0000, zoned MX-L and
located at the northeastern corner of the intersection of
Montafio Road NW and Taylor Ranch Road NW (4701
Montafio Road NW), approximately 8.1 acres (E-11-Z
and E-12-Z) Staff Planner: Catalina Lehner

A motion was made by Commissioner Hollinger and
Seconded by Commissioner Shaffer that matter PR-
2020-003461 SI1-2020-00052 be approved, based on the
following findings. The motion carried by the
following vote:

For 6: — Serrano, Shaffer, Stetson, MacEachen, Cruz,
& Hollinger
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3. OTHER MATTERS:
a. Approval of May 21, 2020 Action Summary Minutes

A motion was made by Commissioner MacEachen and Seconded by Commissioner Hollinger that this
matter be approved. The motion carried by the following vote:

For 6: — Serrano, Shaffer, Stetson, MacEachen, Cruz, & Hollinger

4. ADJOURNMENT 11:27 a.m.
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ENVIRONMENTAL PLANNING COMMISSION
AGENDA

Thursday, June 11, 2020
8:40 a.m.

Due to COVID-19 this meeting is a Public Zoom Video Conference
Members of the public may attend via the web at this address: https://cabg.zoom.us/j/94879450196
or by calling the following number: 1 301 715 8592 and entering Meeting ID: 948 7945 0196

MEMBERS
Dan Serrano, Chair
David Shaffer, Vice Chair

Joseph Cruz Gary L. Eyster P.E. (Ret.)
Richard Meadows Robert Stetson
Johnathan R. Hollinger Tim MacEachen

R o R R R R R R AR AR o o o R R R AR AR R R R R R AR R S R R R R R R R R R AR R R R R R R R R S R R R R R R R R AR R R R R R R R R R AR AR R AR R R

NOTE: A LUNCH BREAK AND/OR DINNER BREAK WILL BE ANNOUNCED AS NECESSARY

Agenda items will be heard in the order specified unless changes are approved by the EPC at the beginning of the
hearing; deferral and withdrawal requests (by applicants) are also reviewed at the beginning of the hearing.
Applications deferred from a previous hearing are normally scheduled at the end of the agenda.

There is no set time for cases to be heard. Please be prepared to provide brief and concise testimony to the
Commission if you intend to speak. In the interest of time, presentation times are limited as follows, unless
otherwise granted by the Commission Chair: Staff — 5 minutes; Applicant — 10 minutes; Public speakers
— 2 minutes each. An authorized representative of a recognized neighborhood association or other
organization may be granted additional time if requested. Applicants and members of the public with legal
standing have a right to cross-examine other persons speaking per Rule B.13 of the EPC Rules of Conduct.

All written materials — including petitions, legal analysis and other documents — should ordinarily be submitted
at least 10 days prior to the public hearing, ensuring presentation at the EPC Study Session. The EPC strongly
discourages submission of written material at the public hearing. Except in extraordinary circumstances, the EPC
will not consider written materials submitted at the hearing. In the event the EPC believes that newly submitted
material may influence its final decision, the application may be deferred to a subsequent hearing. Cross-
examination of speakers is possible per EPC Rules of Conduct.

NOTE: ANY AGENDA ITEMS NOT HEARD BY 8:30 P.M. MAY BE DEFERRED TO ANOTHER
HEARING DATE AS DETERMINED BY THE PLANNING COMMISSION.
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https://cabq.zoom.us/j/94879450196

Call to Order:
Pledge of Allegiance
Roll Call of Planning Commissioners

Zoom Overview

Approval of Amended Agenda
Swearing in of City Staff

GmMmMO O

1. Project #2019-002811
AC-20-6 Remand from the LUHO to the EPC
(originally VA-2019-00288 — VARIANCE and

AC-19-18 Appeal of Denial of DPM Variance by
the Development Review Board)

2. Project #2018-001681
RZ-2020-00009 Zone Map Amendment
(Zone Change)

3. Project #2020-003461
S1-2020-00052 — Site Plan-EPC
Major Amendment to Prior Approval

3. OTHER MATTERS:

EPC Agenda 11 June 2020

Suspension of the Rules per C.8 of the EPC Rules of Conduct

Announcement of Changes and/or Additions to the Agenda

Richard Chavez appeals the DRB’s denial of a request for
a DPM sidewalk variance for all or a portion of Lots 7-10
Block 44 Perea Addition, zoned R-1A, located at NEC of
15" St. NW and Granite Ave. NW, containing
approximately 0.32 acre. (J-13)

Staff Planner: Maggie Gould

Modulus Architects Inc., agent for Two Rivers LLC,
requests the above action for all or a portion of Lot 52 block
0000 Unit 2 of Atrisco Grant, located on Sunset Gardens
Rd. SW, between 82" St. SW and 86" St. SW,
approximately 6.04 acres (L-09-Z)

Staff Planner: Leslie Naji

Tierra West LLC, agent for Mesa View United Methodist
Church, requests the above action for Tracts 27A-1 and
27A-2 of Taylor Ranch, Redivision of Tract 27A into
Tracts 27-A-1 and 27-A-2 of the plat of Tracts 27-A, S-1,
S-2, and S-3 Taylor Ranch, situated within Sections 23,
25 and 26 T11N R2E, Block 0000, zoned MX-L and
located at the northeastern corner of the intersection of
Montafio Road NW and Taylor Ranch Road NW (4701
Montafio Road NW), approximately 8.1 acres (E-11-Z
and E-12-Z) Staff Planner: Catalina Lehner

a. Approval of May 21, 2020 Action Summary Minutes

4. ADJOURNMENT
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BEFORE THE CITY OF ALBUQUERQUE
LAND USE HEARING OFFICER

APPEAL NO. AC-20-6
Project PR-2019-002811; SD-2019-00158; VA-2019-00288

RICHARD CHAVEZ, Appellant,

This is an appeal from a decision of the Environmental Planning Commission (EPC) in
which the EPC denied an appeal and upheld a decision of the Development Review Board
(DRB) regarding a sidewalk variance/ and or waiver. This appeal originated at the DRB with
the Appellant’s application to consolidate four lots into two lots to conform his land to how
it developed. Because the four lots lack sidewalks affronting the City streets, the DRB
required that the Appellant install sidewalks before it would approve the lot consolidation.
Appellant appealed the DRB’s decision regarding sidewalks. The appeal made its way to
the EPC.

Briefly, the record shows that Appellant’s four lots have two houses on them.
Apparently for refinancing, Appellant desires to create one lot for each home [See Map at R.
34A]. The evidence further shows that one of the homes was constructed before 1947
(purchased by Appellant’s parents), and Appellant constructed the second home in 2004 [R.
52A]. The two homes are located at the northeast corner of Granite Ave. and 15th Street,
NW.

Apparently, when Appellant applied for the lot consolidation, he was told by City

Planning Staff that because there are no sidewalks on his lands affronting Granite Ave. and

AC-20-6, LUHO Recommendation 066 1
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15" Street, Appellant must install sidewalks before the City could approve the lot
consolidation. Appellant then applied for a variance for the width of the sidewalk and he also
applied for a waiver from having to install sidewalks [R. 11A]. After deferrals, in a public
meeting on October 30, 2019, the DRB denied the application for the variance and for the
waiver. However, there is no record of the DRB processes included in this appeal record.
Appellant filed a timely appeal to the City Council [R. 2A]. A remote Land Use Appeal
hearing was held on April 30, 2020.

The record of this appeal is lacking. This record does not include evidence of the DRB’s
decision making, the minutes of its public meetings, or its decision(s) on the Appellant’s
application. I note for the Planning Director that under the IDO, § 6-4(U)(3)(d), “the
Planning Director shall prepare and transmit a record of the appeal together with all appeal
material received...” This record that was transmitted to the City Council is inadequate and
incomplete.

In addition, in reviewing the record that is available, although the EPC held an appeal
hearing on Appellant’s appeal, I am unable to determine whether the EPC erred because the
EPC made no findings. Pursuant to IDO § 6-4(U)(3)(c)4 of the IDO, when the EPC sits as
an appellate body, it “shall make findings exclusively on the record.! As indicated above,
although the EPC sat as an appellate body in this matter, it failed to make any substantive
findings in its Official Notification of Decision [ R. 3A]. The only finding that the EPC made
in this appeal is a conclusion that it “voted to deny the appeal” [R. 3A]. Further, when the

EPC performs appellate review hearings, its’ decision “shall”’ be based on whether the DRB

1. Although this section may seem to relate to only to one specific type of appeal, when reading this section
and § 6-4(U)(4) together, it is applicable in this appeal.

AC-20-6, LUHO Recommendation 067 2
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(decision-making body) satisfied the three criteria of § 6-4(U)(4). (Emphasis added).
Without any substantive findings from the EPC other than its denial of the appeal, I find that
the EPC’s decision is deficient. The IDO requires that the EPC support its decision on
substantive findings on the record. This matter will have to be reheard by the EPC so that it
can do what is required under the IDO.

In doing so, I expressly instruct the EPC to address, among the other issues in this
appeal, the threshold question Appellant raised in his appeal---whether or not the DRB can
require sidewalks under the facts and circumstances in this matter. I view the threshold
question raised by Appellant as involving the question whether the lack of sidewalks on a
fully developed site is a “non-conforming site feature” under the IDO. Thus, the EPC must
also determine if the condition of the subject site (a developed site without sidewalks) is (or
is not) an existing non-conforming site feature under the IDO. If the EPC concludes that
the lack of sidewalks is a non-conforming site feature as contemplated by the IDO, the EPC
must also decide whether the lot consolidation is (or is not) an expansion of the

nonconforming site feature under the IDO.

Steven M. Chavez, Bsq.

Land Use Hearing Officer
May 8, 2020

Copies to:

Appellant
City Council
City Staff

AC-20-6, LUHO Recommendation 068 3
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